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------TBACKGRoUND

A. The United States of America ("Uniied Stales''), on behalf of the Administrator of
the United States Environmental Protection Agency ("EPA''), filed a complaint in this matter
pursuant toSections 106 and 1070fthe Comprehensive Environmental Response, -
Compensation, and Liability Act ("CERCLA"), 42 U.S.C. §§ 9606, 9607.

B. The United States in its complaint seeks, inter alia: (1) reimbursement of costs
incurred by EPA and the Department of Justice- for response actions at the Brick Township
Landfill SuPerfund Site in Brick Township, Ocean County, New Jersey, together with accrued
interest; and (2) reimbursement of future response costs including, but not limited to, oversight
costs to be incurred by EPA with respect to the Site; and (3) performance ofstudies and response
work by the Settling Defendant at the Site consistent with the National Contingency Plan,
40 C.F.R. Part 300 (as amended) (''NCP'').

C. In accordance with the NCP and Section 121 (f)(1)(F) ofCERCLA, 42 U.S.C.
§ 9621(f)(1)(F), EPA notified the State ofNew Jersey (the "State") on May 20, 2009, of
negotiations with potentially responsible parties regarding the implementation of the remedial·
design and remedial action for the Site, andEPA has provided the State with an opportunity to
participate in such negotiations and be a party to this Consent Decree.

D: In accordance with Section I22(j)(1) ofCERCLA, 42 U.S.C. § 9622(j)(1), EPA
notified the United States Department of the Interior, the National Oceanic and Atmospheric
Administration and the New Jersey Department ofEnvironmental Protection, Office ofNatural
Resource Restoration on August 7, 2009, ofnegotiations with potentially responsible parties
regarding the release of hazardous substances that may have resulted in injury to the natural

. reSQWc.l;$.\!!lder Federal trusteeship and encouraged thlUn!.$l~)J~,-participate in the negotiation
of tliis COfisel1t f)e-c-ree.-- -. --- -

E. By entering into this Consent Decree, the Settling Defendant does not admit any
liability to the Plaintiff arising out of the transactions or occurrences alleged in the complaint, nor
does it acknowledge that the release or threatened release.ofhazardous substances at or from the
Site constitutes an imminent or substantial endangerment to the public health or welfare or the
environment.

F. Pursuant to Section 105 ofCERCLA, 42 U.S.C. § 9605, EPA placed the Site on
the National Priorities List, set forth at 40 C.F.R. Part 300, Appendix B, by publication in the
Federal Register on September 8, 1983.

G. In response to a release or a substantial threat of a release of a hazardous
substances at or from the Site, Defendant Brick Township (''the Settling Defendant")
commenced a Remedial Investigation and Feasibility Study ("RJ/FS") for the Site pursuant to 40
C.F.R. § 300.430.

H. Since the landfill ceased operations, the Settling Defendant has removed drums
and containers, installed a soil cover, maintained site security, performed groundwater sampling,
completed a Remedial Investigation and Feasibility Study, and assisted in the initiation of _
institutional controls such asa Classification Exemption Area. The Settling Defendant continues
to monitor the groundwater at the Site..
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1. The Settling Defendant completed a Remedial Investigation ("RI") Report and a
Feasibility Study ("FS") Report in April 2008.

J. Pursuant to Section 117 ofCERCLA, 42 U.S.C. § 9617, EPA published notice of
the completion of the FS and of the proposed plan for remedial action on August 22, 2008 in a
major local newspaper of general circulation. EPA provided an opportunity for written and oral
comments from the public on the proposed plan for remedial action. A copy of the transcript of
the public meeting is available to the public as part of the administrative record upon which the

. Regional Administrator based the selection of the response action.

K. The decision by EPA on the remedial action to be implemented at the Site is
embodied in a final Record ofDecision(''ROD''), executed on September 30, 2008, on which the
State has givenitsconcurrence. The ROD includes the proposed plan as well as a responsiveness
summary to the public comments. Notice of the final plan was published in accordance with
Section 117(b) ofCERCLA.

. L. Based on the information presently available to EPA, EPA believes that the Work
will be properly and promptly conducted by the Settling Defendant if conducted in accordance
with the requirements of this Consent Decree and its appendices.

M. Solely for the purposes of Section 1130) of CERCLA, the Remedial Action
selected by the ROD and the Work to be performed by the Settling Defendant shall constitute a
response action taken or ordered by the President.

N. The Parties recognize, and the Court by entering this Consent Decree finds, that
. this Consent Decree has been negotiated by the Parties in good faith and implementation of this

Consent Decree will expedite the cleanup of the Site and will avoid prolonged and complicated
litigation between the Parties, and that this Consent Decree is fair, reasonable, and in the public
interest.

NOW, THEREFORE, it is hereby Ordered, Adjudged, and Decreed:

II. JURlSDlCTION

I. This Court has jurisdiction over the subject matter of this actionpursuant to 28
U.S.C. §§ 1331 and 1345, and 42 U.S.C. §§ 9606, 9607, and 9613(b). This Court also has
personal jurisdiction over the Settling Defendant. Soiely for the purposes of this ConsentDecree
and the underlying complaint, Settling Defendant waives all objections and defenses that it may
have to jurisdiction of the Court or to venue in this District. Settling Defendant shall not
challenge the terms of this Consent Decree or this Court's jurisdiction to enter and enforce this
Consent Decree. .

III. PARTIESBQUND

2. This Consent Decree applies to and is binding upon the United States and upon
Settling Defendant and its successors and assigns. Any change in ownership of real property that
is the subject of this Consent Decree, shall in no way alter such Settling Defendant's
responsibilities under this Consent Decree. .

3. Settling Defendant shall provide a copy of this Consent Decree to each contractor
hired to perform the Work (as defined below) required by this Consent Decree and to each person

2
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representing the Settling Defendant with respect to the Site or the Work and shall condition all
contracts entered into hereunder upon perfonuance of the Work in confonuity with the tenus of
this Consent Decree. Settling Defendant or its contractors shall provide written notice of the
Consent Decree to all subcontractors hired to perfonu any portion of the Work required by this
Consent Decree. Settling D.efendant shall nonetheless be responsible for ensuring that its
contractorsand subcontractors perfonu the Work contemplated herein in accordance with this
Consent Decree. With regard to the activities undertaken pursuant to this Consent Decree, each .
contractor and subcontractor shall be deemed to be in. a contractual relationship with the Settling
Defendant within the meaning of Section 107(b)(3) ofCERCLA, 42U.S.C. § 9607(bX3).

IV. DEFINITIONS

4. Unless otherwise expressly provided. herein, tenus used in this Consent Decree
which are defined in CERCLA or in regulations promulgated under CERCLA shall have the
meaning assigned to them in CERCLAor in such regulations. Whenever tenus listed below are
used in this Consent Decree or in the appendices attached hereto and incorporated hereunder, the

. following definitions shall apply: .

"CERCLA" shall mean the Comprehensive Envirorunental Response, Compensation, and
Liability Act of 1980, as amended, 42 U.S.C. §§ 9601, et seq.

"Consent Decree" shall mean this Decree and all appendices attached hereto (listed in
Section XXIX). In the event of conflict between this Decree and any appendix, thisDecree shall
control.

"Day" shall mean a calendar day unless expressly stated to be a working day. "Working
_~d=a.y" shall mean a day otller than a Saturday, Sunday, or Federal holiday. In computing any .

--period-oftimeunder this Consent Decree, where the last day woUld fall on a Saturday, Sunday,
or Federal holiday, the period shall run until the close ofbusiness of the next working day.

"Effective Date" shall be the effective date ofthis Consent Decree as provided in
Paragraph 108.

"EPA" shall mean the United States Envirorunental Protection Agency and any successor
departments or agencies of the United States.

"Future Response Costs" shall mean all costs, including, but not limited to, direct and
indirect costs, that the United States incurs in reviewing or developing plans, reports and other
items pursuant to this Consent Decree, verifYing the Work, or otherwise implementing,
overseeing, or enforcing this Consent Decree, including, but not limited to, payroll costs,
contractor costs, travel costs, laboratory costs,.the costs incurred pursuant to Sections VII, IX
(including, but not limited to, the cost of attorney time and any monies paid to secure access
and/or to secure or implement institutional controls including, but not limited to, the amount of
just compensation), XV, and Paragraph 90 of Section XXI. Future Response Costs shall also
include_allInterim Response Costs;ilrid-all Intereston those Past Response Costs Settling
Defendant has agreed to reimburse under this Consent Decree that has accrued pursuantto 42
U.S.C. § 9607(a) during the period from February 18;2009 to the date of entry of this Consent
Decree.

3
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"Interim Response Costs" shall mean all costs, including direct and indirect costs,
(a) paid by the United States in connection with the Site between February 18,2009 and the
Effective Date, or (b) incurred prior to the Effective Date but paid after that date.

"Interest," shall mean interest at the rate specified for interest on investments ofthe EPA·
Hazardous Substance Superfund established by 26 U.S.C. § 9507, compounded annually on
October 1 of each year, in accordance with 42 U.S.C. § 9607(a). The applicable rate of interest
shall be the rate in effect at the time the interest accrues. The rate of interest is subject to change
on October I of each year.

''National Contingency Plan" or ''NCP'' shall mean the National Oil and Hazardous
Substances Pollution Contingency Plan promulgated pursuant to Section 105 of CERCLA, 42
U.S.C. § 9605, codified at 40 C.F.R. Part 300, and any amendments theret~.

"Operation and Maintenance" or "0 & M" shall meaIi all activities required to maintain
the effectiveness of the Remedial Action as required under the Operation and Maintenance Plan
approved or developed by EPA pursuant to this Consent Decree and the Statement of Work
(SOW).

"Paragraph" shall mean a portion of this Consent Decree identified by an arabic numeral
or an upper case letter.

"Parties" shall mean the United States and the Settling Defendant.

"Past Response Costs" shall mean all costs, including, but not liinited to, direct and
indirect costs, that the United States paid at or in connection with the Site through February 18,
2009, plus Interest on all such costs which has accrued pursuant to 42 U.S.C. § 9607(a) through
SJJcllm.te __ .. . -- _.... .

"Performance Standards" shall mean.the Remedial Action Objectives, cleanup standards
and other measures of achievement ofthe goals ofthe Remedial Action, set forth in the ROD and
Section Vill of the SOW.

"Plaintiff' shall mean the United States.

"RCRA" shall mean the Solid Waste Disposal Act, as amended, 42 U.S.C. §§ 6901 et
seq. (also known as the Resource Conservation and Recovery Act).

"Record ofDecision" or "ROD" shall mean the EPARecord ofDecision relating to the
Brick Township Landfill Superfund Site signed on September 9; 2008, by the Regional .
Administrator, EPARegion 2, or his delegate, and all attachments thereto. The ROD is attached
as Appendix A.

"Remedial Action" shall mean those activities, except for Operation and Maintenance, to
be·undertaken bythe·Settling Defendant to implement the ROD, in accordance with the SOW
and the fmal Remedial Design and Remedial Action Work Plans and other pJans approved by
EPA. . . - _ .. ~.._..~~--~.

"Remedial Action Work Plan" shall mean the document developed pursuant to
Paragraph 12 of this· Consent Decree and approved by EPA, and any amendments thereto.

4
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"Remedial Design'; shallmean those activities to be undertaken by the Settling Defendant
to develop the fmal plans and specifications for the Remedial Action pUrsuant to the Remedial
Design Work Plan. .

"Remedial Design Work Plan" shall mean the document developed pUrsuant to
Paragraph II of this Consent Decree and approved by EPA, and any amendments thereto.

"Section" shall mean a portion of this Consent Decree identified by a Roman numeral.

"Settling Defendant" shall mean the Township of Brick, New Jersey.

"Site" shall mean the Brick Township Landfill Superfund Site, encompassing
approximately 40.7 acres, located on Sally Ike Road in the Township of Brick, Ocean County,
New Jersey (property), and depicted generally on the map attached as Appendix C, and the
contaminated groundwater emanating from the Property. .

"State" shall mean the State ofNew Jersey.

"Statement of Work" or "SOW" shall mean the statement of work for implementation of
the Remedial Design, Remedial Action, and Operation and Maintenance at the Site, as set forth
in Appendix B to this Consent Decree and any modifications made in accordance with this
Consent Decree.

"Supervising Contractor" shall mean the principal contractor retained by the Settling
Defendants to supervise and direct the implementation of the Work under this Consent Decree.

"United States" shall mean the United States of America.

"Waste Material" shall mean (I) any "hazardous substance" under Section 101(14) of
CERCLA, 42 U.S.C. § 9601(14); (2) any pollutant or contaminant under Section 101(33),42
U.S.C. §9601(33); (3) any "solid waste" under Section I004(27)ofRCRA, 42 U.S.C.
§ 6903(27); and (4) any mixture containing any of the constituents noted in (I), (2) or (3), above.

"Work" shall mean all activities Settling Defendant is required to perform under this
Consent Decree, except those required by Section XXV (Retention of Records).

V. GENERAL PR:QVISIONS .

5. Objectives of the Parties. The objectives of the Parties in entering into this
.Consent Decree are to protect public health or welfare or the environment at the Site by the
design and implementationofresponse actions at the Site by the Settling Defendant, to reimburse
response costs of the Plaintiff, and to resolve the claims ofPlaintiffs against Settling Defendant
as provided in this Consent Decree.

6. Commitments by Settling Defendant. Settling Defendant shall finance and
perform the Work in accordance with this Consent Decree, the ROD, the SOW, and all work
plans and other plans, standards, specifications, and schedules set forth herein or developed by
Settling Defendant and approved by EPApursuant to this Consent Decree. Settling Defendant
shall also reimburse the United States for Past Response Costs and Future Response Costsas
provided in this Consent Decree.

7. Compliance With Applicable Law. All activities undertake)) by Settling
Defendant pursuant to this Consent Decree shall be peiformed in accordance with the

5
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requiremeiitsofiirr-applicable-federal an(fstale-liiws-ana reguliitiCins:'¥etlfingDefeiilliilifmust
also comply with all applicable or relevant and appropriate requirements ofall Federal and state
environmental laws as set forth in the ROD and the SOW. The activities conducted pursuant to
this Consent Decree; ifapproved by EPA, shall be considered to be consistent with the NCP.

8. Permits.

a. As provided in Section 121(e) ofCERCLA and Section 300AOO(e) of the
NCP, no permit shall be required for any portion of the Work conducted entirely on-site (Le.,
within the areal extentof contamination or in very close proximity to the contamination and
necessary for implementation of the Work). Where any portion of the Work that is not on7site
requires a federal or state permit or approval, Settling Defendant shall submit timely and
complete applications and take all other actions necessary to obtain all such permits or approvals.

b. The Settling Defendant may seek relief under the provisions of Section
XVIII (Force MajeUre) of this Consent Decree for any delay in the performance of the Work
resulting from a failure to obtain, or a delay in obtaining, any permit required for the Work,

c. This Consent Decree is not, and shall not be construed ,to be, a permit
issued pursuant to any federal or state statute or regulation.

9. Notice to SUCcessors-in-Title.

a. With respect to the Site, within 15 days after the entry of this Consent
Decree, the Settling Defendant shall submit to EPA for review and approval a notice tobe filed
'with the Registry of Deeds or other appropriate office, Ocean County, State ofNew Jersey, which
shall provide notice to all successorscin-title that EPA selected a remedy for the Site on

_,September 30~20Ql!,Jmd,tbaLtheJ~~ttling. Pefendant has entered jnto a CQ!1seJ!J,De.cree requiring
'implemehtiltionof the ieitieoy-:,-SUen/iotJce sllallioenlifY tlie Uwted StlITesTIisttict Court in
which the Consent Decree was filed, the name and civil action number of this case, and the date
the Consent Decree was entered by the Court. The Settling Defendant shall record the notice
within 10 days of EPA's approval of the notice. The Settling Defendant shall provide EPA with a
certified copy of the recorded notice within 10 days of recording such notice.

b. At least 30 days prior to the conveyance of any interest in property located
within the Site including, but not limited to, fee interests, leasehold illterests, and mortgage
interests, the Settling Defendantshall give the grantee written notice of0) this ConsentDecree,
(ii) any instrum'ent by which an interest in real property- has been conv'eyed !hat confers a right of
access to the Site (hereinafter referred to as "access easements") pursuant to Section IX (Access
and Institutional Controls), and (iii) any instrument by which an interest in real property has been
conveyed that confers a right to enforce restrictions on the use of such property (hereinafter
referred to as "restrictive easements") pursuant to Section IX (Access and Institutional Controls).
At least 30 days prior to such conveyance, the Settling Defendant shall also give written notice to '
EPA of the proposed conveyance, including the name and address of the grantee, and the date on
whieh IWtiee eftheConseat Decree, aeeess easements,andler restHettvl}easemeftts ""'lIS gi'len to
the grantee.

c. In the event of any such conveyance, the Settling Defendant's obligations
under 1.hisConsentDecree, including, but not limited to, its obligation to provide or secure access
and institutional controls, as well as to abide by such institutional controls, pursuant to Section

6
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IX (Access and Institutional Controls) of this Consent Decree, shall continue to be met by the
Settling Defendant. In no event shall the conveyance release or otherwise affect the liability of
the Settling Defendant to comply with all provisions of this Consent Decree, absent the prior
written consent of EPA. If the United States approves, the grantee may perform some or all of
the Work under this Consent Decree..

VI. PERFORMANCE OF THE WORK By SETTLING DEFENDANT

10; Selection of Supervising Contractor.

a. All aspects of the Work to be performed by Settling Defendant pursuant to
Sections VI (performance of the Work by Settling Defendant), VII (Remedy Review), vm
(Quality Assurance, Sampling and Data Analysis), and XV (Emergency Response) of this
Consent Decree shall be under the direction and supervision of the Supervising Contractor, the
selection ofwhich shall be subject to disapproval byEPA. Within 45 days after the lodging of
this Consent Decree, Settling Defendant shall, in compliance with the procedures in the Local .
Public Contracts Law (NJ.S.A. 40A: I I-I et seq.), submit to EPA a list of contractors, including
the qualifications of each contractor, that would be acceptable to them. With respect to any
proposed contractor, Settling Defendant shall demonstrate that the proposed contriictor has a
Quality System that complies with the Uniform Federal Policy for Implementing Quality Systems
(UFP-QS), (EPA/5051F-03/001, March 2005), by submitting a copy of the proposed contractor's
Quality Management Plan ("QMP"). In recognition of Settling Defendant's municipal
contracting requirements, EPA agrees to issue its approval or disapproval determination within
15 days ofEPA receiving notification of Settling Defendant's proposed Supervising Contractor.
EPA will provide written notice of the names ofany contractor(s) that it disapproves and an
authorization to proceed with respect to any of the other contractors. Settling Defendant may

. select any contractor from that list that is not disapproved and shall notify EPA of the name of
the contractor selected within 21 days of EPA's authorization to proceed. Ifat any time
thereafter, Settling Defendant proposes to change a Supervising Contractor, Settling Defendant
shall give such notice to EPA and must obtain an authorization to proceed from EPA before the
new Supervising Contractor performs, directs, or supervises any Work under this Consent
Decree.

b. IfEPA fails to provide written notice of its ao.thorizationto proceed or
disapproval as provided in this Paragraph and this failure prevents the Settling Defendant from
meeting one or more deadlines in a plan approved by the EPA pursuant to this Consent Decree,
Settling Defelldant may seek relief under the provisions of Section XVIII (Force Majeure) hereof.

11. Remedial Design.

a. Within 30 days after the Settling Defendant notifies EPA of the name of
the Project Coordinator pursUant to Paragraph 43 -Hi, Settling Defendant shall submit to EPA a
work plan forthe design of the Remedial Action at the Site ("Remedial Design.Work Plan" or
"RD Work Plan''). The Remedial Design Work Plan shall provide for design ofthe remedy set
forth in the ROD, in accordance with the SOW and for achievement of the Performance
Standards and other requirements set forth in the ROD, this Consent Decree and/or the SOW.
Upon its approval by EPA, the Remedial Design Work Plan shall be incorporated into and
become enforceable under this Consent Decree. Within 30 days after the Settling Defendant
notifies EPA of the name of the Supervising Contractor pursuant to Paragraph 10, the Settling

7
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Defendant shall submit to EPA a Health anq Safety Plan for fielq qesign activities which
confonns to the applicable Occupational Safety and Health Administration and EPA
requirements including, but not limited to, 29 C.F.R. § 1910.120.

b. The Remedial Design Work Plan shall include plans and schedules for
implementation of all rejlledial design and pre-design tasks identified in the SOW, section VI,
including, but not limited to, plans and schedules for the completion of: (I) design sampling and
analysis plan (including, but not limited to, a Remedial Design Quality ASsurance Project Plan
(RD QAPP) in accordance with Section VIII (Quality Assurance, Sampling and Data Analysis));
and (2) a Construction Quality Assurance Plan; and may also include: (1) a treatability study; (2)
a Pre-design Work Plan; (3) a preliminary design submittal; (4) an intennediate design submittal;
and (5) a pre-final/final design submittal. In addition, the Remedial Design Work Plan shall
include a schedule for completion of the Remedial Action Work Plan. '

c. Upon approval of the Remedial Design Work Plan by EPA, after a
reasonable opportunityfor review and comment by the State,and submittal of the Health and
Safety Plan for all field activities to EPA, Settling Defendant shall implement the Remedial
Design Work Plan. The Settling Defendant shall submit to EPA all plans, submittals and other
deliverables required under the approved Remedial Design Work Plan in accordance with the
approved schedule for review and approval pursuant to Section Xl (EPA Approval ofPlans and
Other Submissions). Unless otherwise directed by EPA, Settling Defendant shall not commence
further Remedial Design activities at the Site prior to approval ofthe Remedial DesignWork
Plan.

d. . The preliminary design submittal shall include, at a minimum, the
_~.__f2lLowjlllLO) <i~sjgncriteria; (2)res_tiltsof!reatability studi~s; (3) results ofadditional field

Satnpling aud pIe-design wmk, (4) project denveiY'Strategy;-(5) ptelitrlinaty plans, mawingsnand
sketches; (6) required specifications in outline fonn; and (7) preliminary construction schedule.

e. The intennediate design submittal, ifrequired by EPA or if independently
submitted by the Settling Defendant, shall be a continuation and expansion of the preliminary
design. Any value engineering proposals must be identified and evaluated during this review.

f. The pre-final/final design submittal shall include, at a minimum, the
following: (I) fmal plans anq specifications; (2) Operation and Maintenance Plan; (3)
Construction Quality Assurance Project Plan ("CQAPP"); (4) Field Sampling Plan (directed at
measuring progress towards meeting Perfonnance Standards); and (5) Contingency Plan. The ..
CQAPP, which shall detail the approach to quality assurance during construction activities at the
Site, shall specify a quality assurance officialT'QA Official"),. independent ofthe Supervising
Contractor, to conduct a quality assurance program during the construction phase of the project.

u._ U •...... Remedial Action. .. -

a. Within 120 days after the approval of the fmal design submittal, Settling
-"'D~e?:fe:-::n"'d~an"'t"'s"'fi""ai"l·""su::lb~·m;:,·l~ttO EPAa draft work plan for ilieperlormanceofifie RemediiI Action at

the Site (''Remedial Action Work Plan"). The Remedial Action Work Plan shall provide for
construction and implementation of the remedy set forth in the ROD and achievement of the

·'penoimiiiiceStaridards, iiiaccordiiiict; WiththisCoiisenfDecree;lhe ROD, tbeSOW, and the
design plans and specifications developed in accordance with the Remedial Design Work Plan

8



Case 3:09-cv-05592-FLW-TJB   Document 3    Filed 12/23/09   Page 11 of 47

and approved by EPA. Upon its approval by EPA, the Remedial Action Work Plan shall be
incorporated into and become enforceable under this Consent Decree. At the same time as it
submits the Remedial Action Work Plan,Settling Defendant shall submit to EPA a Health and
Safety Plan for field activities required by the Remedial Action Work Plan which conforms to the
applicable Occupational Safety and Health Administration and EPA requirements including, but
not limited to, 29 C.F.R. § 1910.120. .

b. The Remedial Action Work Plan shall include those activities set forth in
Section XI of the SOW, including the following: (l) schedule for completion of theRemedial
Action, (2) schedule for developing and submitting other required Remedial Action plans;
(3) groundwater monitoring plan; (4) methods for satisfying permitting requirements;
(5) methodology for implementation of the Operation and Maintenance Plan; (6) methodology
for implementation of the Contingency Plan; (7) tentative formulation of the Remedial Action
team; (8) construction quality control plan (by constructor); and (9) procedures and plans for the
decontamination ofequipment and the disposal of contaminated materials. The Remedial Action
Work Plan also shall include the methodologyJor implementation of the Construction Quality
Assurance Plan and a schedule for implementation of all Remedial Action tasks identified in the
final design submittal and shall identify the initial formulation of the Settling Defendant's
Remedial Action Project ream (including, but not limited to, the Supervising Contractor).

c. Upon approval of the Remedial Action WorkPlan by, EPA; after a
reasonable opportunity for review and comment by the State, Settling Defendant shall implement
the activities required under the Remedial Action Work Plan. The Settling Defendant shall
submit to EPA all plans; submittals, or other deliverables required under the approved Remedial
Action Work Plan in accordance with the approved schedule for review and approval pursuant to
Section XI (EPA Approval of Plans and OtherSubmissions). Unless otherwise directed by EPA,
Settling Defendant shaH not commence physical Remedial Action activities at the Site prior to
approval of the Remedial Action Work Plan.

13. The Settling Defendant shall continue to implement the Remedial Action and
O&M until the performance Standards are achieved and ~or so long thereafter as is otherwise
required under this Consent Decree.

14. Modification of the SOW or Related Work Plans.

a. IfEI;'A determines that modification to the work specified in the SOW
and/or in work plans developed pursuant to the SOW is necessary to achieve and maintsin the
Performance Standards or to carry out and maintain the effectiveness of the remedy set forth in
the ROD, EPA may require that such modification be incorporated in the SOW and/or such work
plans, provided, however, that a modification may only be required pursuant to this Paragraph to
the extent that it is consistent with the scope of the remedy selected in the ROD. Settling
Defendant shall make the modifications in compliance with the procedures in the Local Public
Contracts Law (N.J.S.A. 40A: 11-1 et seq.)

b. For the purposes of this Paragraph 14, Paragraph 52 and Paragraph 53
only, the "scope of the remedy selected in the ROD" includes, but is not limited to: mstallation of
aNew Jersey Department ofEnvironmental Protection (NJDEP) solid waste cap. consisting of a
geo-membrane (or equally impermeable) layer;bnplementation ofa long-term groundwater
sampling and analysis program to ensure the continued protectiveness of the remedy; and
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Institutional controls such as a Classification Exception Area (CEA), Groundwater Use
Restriction Area and Deed Notice. . .

c. If Settling Defendant objects to any modification determined by EPA to be
necessary pursuant to this Paragraph, it may seek dispute resolution pursuant to Section XIX
(Dispute Resolution), Paragraph 70 (record review). The SOW and/or related work plans shall
be modified in accordance with final resolution ofthe dispute.

d. Settling Defendant shall implement any work required by any
modifications incorporated in the SOW and/or in work plans developed pursuant to the SOW in
accordance with this Paragraph.

e. Nothing in this Paragraph shall be construed to limit EPA's authority to
require performance of further response actions as otherwise provided in this Consent Decree.

15.. Settling Defendant acknowledges and agrees that nothing in this Consent Decree,
.the SOW, or the Remedial Design or Remedial Action Work Plans constitutes a warranty or
representation ofany kind by Plaintiff that compliance with the work requirements set forth in
the SOW and the Work Plans will achieve the Performance Standards.

16. a. Settling Defendant shall, prior to any off-Site shipment of Waste Material
from the Site to an out-of-state waste management facility, provide written notification to the
appropriate state environmental official in the receiving facility's state and to the EPA Remedial
Project Manager of such shipment of Waste Material. However, this notification requirement
shall not apply to any off-Site shipments when the total volume of all such shipments will not
exceed 10 cubic yards.

____________m Th!!. §ettlm.&.Def~n.\!l!!!Ls.~l !nl<ludej!lt1J.e 1¥!ijt~!UJQ.@9!tiQnthe

-following information,where available: (J}the name and location of theJacitity to which the
Waste Material is to be shipped; (2) the type and quantity of the Waste Material to be shipped;
(3) the expected schedule for the shipment of the Waste Material; and(4) the method of
transportation. The Settling Defendant shall notifY the state in which the planned receiving
facility is located ofmajor changes in the shipment plan, such as a decision to ship the Waste
Material to another facility within the same state, or to a facility in another state.

(2) . The identity of the receiving facility and state will be determined
by the Settling Defendant following the award of the contract for Remedial Action construction.
The Settling Defendant shall provide the information required by Paragraph 16;a as soon as
practicable after the award of the contract and before the Waste Material is actually shipped.

b. Before shipping any hazardous substances, pollutants, or contaminants
from the Site to an off-site location, Settling Defendant shall obtain EPA's certification that the
proposed receiving facility is operating in compliance with the requirements of CERCLA Section
J21(d)(3) and 40 C.F.R. 300.440. Settling Defendant shall ottly send hazardous substances,
pollutants, or contaminants from the Site to an off-site facility that complies with the
requirements of the statutory provision and regulations cited in the preceding sentence.

VII. REMEDY REVIEW

-- n.- -·---peffildicReView:-SetilliigDe:ieiiaaiifshall conductany stiidies and-iIivestiglltions
as requested by EPA, in order to permit EPA to conduct reviews ofwhether the Remedial Action

10



Case 3:09-cv-05592-FLW-TJB   Document 3    Filed 12/23/09   Page 13 of 47

is protective ofhuman health and the environnient at least every five years as required by Section
121(c) ofCERCLA and any applicable regulations.

18. EPA's Selection ofFnrther Response Actions. If EPAdetermines, at any'time,
that the Remedial Action is not protective of human health and the environment, EPA may select
further response actions for the Site in accordance with the requirements of CERCLA and the
NCP. '

19. Opoortunity To Comment. Settling Defendant and, ifrequired by Sections
I 13(k)(2) or 117 of CERCLA, the public, will be provided with an opportunity to comment on
any further response actions proposed by EPA as a result of the review conducted pursuant to
SectionI21(c) ofCERCLAand to submit written comments for the record during the comment
period.

20. Settling Defendant's Obligation To Perform Further Response Actions. IfEPA
selects further response actions for the Site, the Settling Defendant shall undertake such further
response actions to the extent that the reopener conditions in Paragraph 86 or Paragraph 87
(United States' reservations ofliability based on unknown conditions or new information) are
satisfied. Settling Defendani may invoke the procedures set forth in Section XIX (Dispute
Resolution) to dispute (1) EPA's determination that the reopener conditions ofParagraph 86 or
Paragraph 87 of Section XXI (Covenants Not To Sue 1:lY Plaintiff) are satisfied, (2) EPA's
determination that the Remedial Action is not protective ofhuman health and the environment,
or (3) EPA's selection of the further response actions. Disputes pertaining to whether the
Remedial Action is protective or to EPA's selection offurther response actions shall be resolved
pursuant to Paragraph 70 (record review).

21. Submissions of Plans. If Settling Defendant is required to perform the further
response actions pursuant to Paragraph 20, it shall submit a plan for such work to EPA for
approval in accordance with the procedures set forth in Section VI (performance of the Work by
Settling Defen<1aDt) and shall implement the plan approved by EPA in accordance with the
provisions oftms Decree.

vm. OUALITY ASSURANCE, SAMPLING, AND DATA ANALYSIS

22. In accordance with this CQnsent Decree and the SOW, Settling Defendant shall
use quality assurance, quality control, and chain of custody procedures for all design, compliance
and monitoring samples in accordance with the Uniform Federal Policy for Quality Assurance
Project Plans (UFP-QAPP), Parts 1,2 and 3, EPA-505-B-04-900A, B and C, March 2005 or
newer, and other guidance documents referenced in the aforementioned guidance documents.
The UFP documents may be found at: http://www.epa.govlswerfJrrlpdflulP_qapp_vl_0305.pdf.
In addition, the guidance and procedures located in the EPA Region 2 DESAlHWSB web site:
http://www.epa.gov/region02/qaldocuments.htm. as well as other OSWER directives ,and EPA
Region 2 policies should be followed, as appropriate. Amended gUidelines shall apply only to
procedures conducted after such notification. Prior to the commencement of any monitoring
project under this Consent Decree, Settling Defendant shall submit to EPA for approval, a
Quality Assurance Project Plan ( "QAPP ") that is consistent with the SOW, the NCP and
applicable guidance documents. The Parties agree that validated sampling data generated in
accordance with the QAPP(s) and reviewed and approved byEPA shall be admissible as
evidence, without objection, in any proceeding under this Consent Decree. Settling Defendant
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~-- ~-Shiilrensure-tI1afEPA~persorii1eI .ana ~its authorized representativeslife alloWed access at
reasonable times to all laboratories utilized by SettliIig Defendant in implementing this Consent
Decree. In addition, SettliIig Defendant shall ensure that such laboratories shall analyze all
samples submitted by EPA pursuant to the QAPP for quality assurance monitoring. Settling
Defendant shall ensure that the laboratories they utilize for the analysis of samples taken pursuant
to this Decree perform all analyses according to accepted EPA methods. Accepted EPA methods
consist of those methods which are documented in the "Contract Lab Program ("CLP")
Statement of Work for Inorganic Analysis" and the "Contract Lab Program Statement of Work
for Organic Analysis," dated February .1988; and any amendments made thereto during the
course of the implementation of this Decree; however, upon approval by EPA, the Settling·
Defendant may use other analytical methods which are as stringent as or more striIigent than the
CLP- approved methods. Settling Defendant shall ensure that all laboratories they use for
analysis of samples taken pursuant to this Consent Decree participate iIi an EPA or EPA­
equivalent QAlQC program. Se\tliIig Defendant shall only use laboratories that have a
documented Quality System which complies with ANSIIASQC E4-1994, "Specifications and
Guidelines for Quality Systems for Environmental Data Collection and Environmental .
Technology Programs," (American National Standard, January 5,1995), and "EPA
Requirements for Quality Management Plans (QAIR·2)," (EPA/240IB-01/002, March 2001) or
equivalent documentation as determined by EPA. EPA may consider laboratories accredited
under the National Environm.ental Laboratory Accreditation Program (NELAP) as 'meeting the
Quality System requirements. SettliIig Defendant shall ensure that all field methodologies
utilized in collecting samples for subsequent analysis pursuant to this Consent Decree will be
conducted iIi accordance with the procedures set forth iIi the QAPP approved by EPA.

23. Upon request, the SettliIig Defendant shall allow split or duplicate samples to be
taken by EpA or lbeir}\IIt1mfjnd tepresenWjyH Settling Defen.dati' .sball.notifyHA: not less
than 28 days in advance of any sample collection activity unless shorter notice is agreed to by
EPA. In addition, EPA shall have the right to take any additional samples that EPA deems
necessary. Upon request, EPA shall illlow the Settling Defendant to take split or duplicate
samples of any samples it takes as part ofthe Plaintiff's oversight of the Settling Defendant's
implementation of the Work.

24. Settling Defendant shilll submit to EPA six (6) copies of the resnltsofall
sampliIig and/or tests or other data obtaiIied or generated by or on behillf of Settling Defendant
with respect to the Site and/or the implementation of this Consent Decree unless EPA agrees
otherwise.

25. Notwithstanding lI1lY provision of this Consent Decree, the United States hereby
retains all of its information gathering and inspection authorities lind rights, iIicludIDg
enforcement actions related thereto, under CERCLA, RCRA and any other applicable statutes or
regulations.

IX. Ae<;::ESS AND INS!ITUTIQNAL ~8NTR9LS

26. If the Site, or any other property where access and/or land/water use restrictions
are needed to implement this Consent Decree, is owned. or controlled by the Settling Defendant,
Settling Defendant shall:
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VerifYing any'data or information submitted to the UnitedStates;

Conducting investigations relating to contamination at or near the
Site;

~--o~- .. --- -----a~----·c6nime1iciiigon the oate'oflodgifig'of this -ConsentDecree, provide the
United States and its representatives, including EPA and its contractors, with access at all
reasonable times to the Site, or such other .property, for the purpose ofconducting any activity
related to this ConsentDecree including, but not limited to, the following activities:

(1) Monitoring the Work;

(2)

(3)

(4) Obtaining samples;

(5) Assessing the need for, planning, or implementing additional
response actions at or near the Site;

(6) Assessing implementation of quality assurance and quality control
practices as defined in the approved Quality Assurance Project.
Plans; .

(7) Implementing the Work pursuant to the conditions set forth in
Paragraph 90 of this Consent Decree;

(8) Inspecting and copying records,operating logs, contracts, or other
documents maintained or generated by Settling Defendant or its
agents, consistent with Section XXIV (Access to Information);

(9) Assessing Settling Defendant's compliance with this Consent
::-:=-.:_.:..:=.::::-·-·------·--fum:ee;·amt-. ._--_._...._--_.__._----.:.==::.:.:-

(10) Determining whether the Site or other property is being usedin a
.manner that is prohibited or restricted, or that may need to be
prohibited orrestricted, by or pursuant to this Consent Decree;

b. commencing on the date of lodging of this Consent Decree, refrain from
using the Site, or such other property, in any manner that would interfere with or adversely affect
the implementation, integrity, or protectiveness of the remedial measures to be performed
pursuant to this Consent Decree; and .

c. execute and record in the County Clerk's Office of Ocean County, New
Jersey, a deed notice that: (i) prohibits residential use of the Site Property; (ii) prohibits, without
EPA approval, development at the Site Property that would interfere with the integrity or
protectiveness of the remedial measures; and (iii) prohibits excavation of soil below the cover. to
be placed at the Site unless such excavation activities and the disposal of excavated materials are
first approved by EPA; and .

d...execyte.amfrecerdin.flle Regis~edsor other appropriate land
records office of Ocean County, State ofNew Jersey, an easement, running with the land, that (i)
grants a right of access for the purpose ofconducting any activity related to this Consent Decree

.. -including,.but-not-limited to, those activities listed in Paragraph 26 of this Consent Deciee, and
(ii) grants the right to enforce the landfwater use restrictions listed in Paragraph 26.b of this
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Consent Decree, or other restrictions that EPA detennines are necessary to implement, ensure
non-interference with, or ensure the protectiveness of the remedial measUres to be perfonned
pursuant to this Consent Decree. Settling Defendant shall grantthe access rights and the rights to
enforce the land/water use restrictions to the United States, on behalf of EPA, and its
representatives. Such Settling Defendant shall, within 45 days of entry of this Consent Decree,
submit to El'A for review and approval with respect to such property:

(I) A draft easement, in a fonn acceptable to EPA, that is enforceable
under the laws of the State ofNew Jersey, and

(2) a current title insurance commitment or some other evidence of
title acceptable to EPA, which shows title to the land described in the easement to be free

, and clear of all prior liens and encumbrances (except when those liens or encumbrances
are approved by EPA or when, despite best efforts, Settling Defendant are unable to
obtain release or subordination of such prior liens or encumbrances).

Within 15 days of EPA's approval and acceptance of the easement and the title evidence, the
Settling Defendant shall update the title search and, if it is detennined that nothing has occurred
since the effective date of the commitment to affect the title adversely, record the easement with
the Registry ofDeeds of Ocean County. Within 30 days ofrecording the easement, the Settling
Defendant shall provide EPA with aTmai title insurance policy, or other final evidence of title
acceptable to EPA, and a certified copy of the original recorded easement showing the clerk's
recording stamps. If the easement is to be conveyed to the United States, the easement and title
evidence (including final title evidence) shall be prepared in accordance with the U.S. '
Department ofJustice Title Standards 200 I, and approval of the sufficiency of title must be
obtained as required by 40 U.S.C. § 3111.

27. If any other property where access and/or land/water use restrictions are needed
to implement this Consent Decree, is owned or controlled by persons other than any of the '
Settling Defendant, Settling Defendant shall use best efforts to secure from such persons:

a. an agreement to provide access thereto for Settling Defendant, as well as
for the United States on behalfofEPA, as well as their representatives (including contractors),
for the purpose ofconducting any activity related to this Consent Decree including, but not
limited to, those activities listed in Paragraph 26. ofthis Consent Decree;
" '

b. an agreement, enforceable by the Settling Defendant and the United States,
to refrain from using the Site, or such other property, in any manner that would interfere with or
adversely affect the implementation, integrity, or protectiveness of the remedial measures to be
perfonned pursuant to this Consent Decree; and

c. execute and record in the County Clerk's Office ofOcean County, New
Jersey, a deed notice that: (i) prohibits residential use of the Site Property; (ii) prohibits, without
EPA approval, development at the Site Property that would interfere with the integrity or
protectiveness of the remedial measures; and (iii) prohibits excavation ofsoi! below the cover.to
be placed at the Site unless such excavation activities and the disposal of excavated materials are
first approved by EPA; and

d. the execution and recordation in the Registry ofDeeds of Ocean County,
State ofNew Jersey, of an easement, running with the land, that (i) grants a right of access for the
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purpose ofcoiiauctingiiny activitY-reTiitedlothis ConsemUecree--fucludfug, but not limited to,
those activities listed in Paragraph 26 of this Consent Decree, and (ii) giants the right to enforce
the land/water use restrictions listed in Paragraph 26.b of this Consent Decree,or other
restrictions that EPA determines are necessary to implement, ensure non-interference with, or
ensure the protectiveness of the remedial measures to be performed pursuant to this Consent
Decree. The access rights and/or rights to ,enforce land/water use restrictions shall be granted to
(i) the United States, on behalf of EPA, and its representatives, (ii) the Stare and its
representatives, (iii) the Settling Defendant and its representatives, and/or (iv) other appropriaie
grantees. Within 45 days of entry of this Consent Decree, Settlfug Defendant shall submit to ,
EPA for review and approval with respect to such property:

(I) A draft easement,.in a form acceptable to EPA, that is enforceable
1,UIder the laws of the State ofNew Jersey, and

(2) a current title insurance commitment, or some other evidence of
title acceptable to EPA, which shows title to the land described in the easement to be free
and clear of all prior liens and encumbrances (except when those liens or encumbrances
are approved by EPA or when, despite best efforts, Settlfug Defendant is unable to obtain
release or subordfuation of such prior liens or encumbrances). '

Within 15 days ofEPA's approval and acceptance ofthe easement and the title evidence, Settling
Defendant shall update the title search and, if it is determined that nothing has occurred sfuce the
effective date of the commitment to affect the title adversely, the easement shall be recorded with
the Registry of Deeds of Ocean C01,Ulty. Within 30 days of the recordfug of the easement, ,
Settlfug Defe,ndant shall provide EPA with a final title insurance policy, or other fmal evidence
of title acceptable to EPA, and a certified copy of the original recorded easement showing the
clerk's recording stamps.-Jfeasementisto be conveyed to the United States, the easement and
title evidence (including fmal title evidence) shall be prepared fu accordance with the U.S,
DepartJnent of Justice Title Standards 2001, and approval of the sufficiency of title must be
obtained as required by 40 U.S.C. § 3111.. ,. .

28. For purposes of Paragraphs 26 and 27 ofthis Consent Decree, "best efforts"
includes the payment of reasonable sums of money fu consideration of access,access easements,

, land/water, use restrictions, restriciive easements, and/or an agreement to release or subordinate a
prior lien or encumbrance. If (a) any access or land/water use restriction agreements required by
Paragraphs 27.a or 27.b of this Consent Decree are not obtained within 45 days ofthe date of
entry of this Consent Decree, or (b),any access easements or restrictive easements required by
Paragraph 27.d of this Consent Decree are not submitted to EPA fu,draft fonnwithin 45 days of
the date ofentry of this Consent Decree, or (c) Settling Defendant is unable to obtafu an
agreement pursuant to Paragraph 26(d)(2) or Paragraph 27(d)(2) from the holder of a prior lien or
encumbrance to release or subordinate such lienor encumbrance to the easement being created
pursuant to this consent decree within 45 days of the date ofentry of this consent decree, Settling
Defendant shalJ promp!ly-'t.otity,the linitedStates in vvriH~g,anc;ls,hall fucludeinth~t no!!fication
a summarj"ofthe steps that Settling Defendant have taken to attempt to comply with
Paragraph 26 or 27 of this Consent Decree. Th,e United States may, as it deems appropriate,
assist SettlingDefendant in obtaining access or land/water use restrictions, either fu the form of
'contractual'agreements-or In fue forin ofeasenienls I'lIIlni1igwIili the lmid;or in obtalning the
release or subordination of a prior lien or encumbrance. Settlfug Defendant shall reimburse the
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·. ..--. Ul1itea"SMeSlilaccoidance Witlitne-procedures'iiiSectloilXVr{ReimoursemeittofResponse
Costs), for all costs incurred, direct or indirect, by the United States in obtaining such access,
land/water use restrictions, and/or the release/subordination ofprior liens or encumbrances
including, but not limited to, the cost of attorney time and the amount of monetary consideration
paid or just compensation. .

29. IfEPA detennines that land/water use restrictions in the fonn of state or local
laws, regulations, ordinances or other governmental controls are needed to implement the remedy
selected in the ROD, ensure the integrity and protectiveness thereof, or ensure non-interference
therewith, Settling Defendant shall cooperate with EPA's efforts to secure such governmental
controls.

30. Notwithstanding any provision of this Consent Decree, the United States retains
all ofits access authorities and rights, as well as all ofits rights torequireland/water use
restrictions, including enforcement authorities related thereto, under CERCLA, RCRA and any
other applicable statute or regulations.

X. REPQRTING REQUIREMENTS

31. In addition to any other requirement of this Consent Decree, Settling Defendant
shall submit to EPAone copy of written monthly progress reports that: (a) describe the actions
which have been taken toward. achieving compliance with this Consent Decree during the
previous month; (b) include a summary ofall results of sampling and tests and all other data
received or generated by Settling Defendant or its' contractors or agents in the previous month; (c)
identifY all work plans, plans and other deliverabhis required by this Consent Decree completed
and submitted during the previous month; (d) describe all actions, including, but not limited to,

._----"ala collection and illlplementatiolUlf.work..plans>-which..aJ:escl1edJJled.for'the nextsix weeks
-iilld-jji--crvideOllieriiiforrnation ieIiltfng totlleprogress mconslructlOn, mcludmg, but not limited
to, critical path diagrams, Gantt charts and Pert charts; (e) include infonnation regarding
percentage of completion, unresolved delays encountered or anticipated that may affect the future
schedule for implementation of the Work, and a description of efforts made to mitigate those
delays or anticipated delays; (f) include any modifications to the work plans or other schedules
that Settling Defendant have proposed to EPA or that have been appr9ved by EPA; and (g)
.describe all activities undertaJcen in support of the Community Relations Plan during the
previous month and those to be undertaken in the next six weeks. Settling Defendant shall
submit these progress reports to EPA by the tenth day of every month following the lodging of
this ConsentDecree until EPA notifies the Settling Defendant pursuant to Paragraph 53.b of
Section XIV (Certification of Completion). If requested by EPA, Settling Defendant shall also
provide briefings for EPA to discuss the progress ofthe Work.

32. The Settling Defendant shall notifY EPA of any change in the. schedule described
in the monthly progress report for the perfonnance of any activity, including, but not limited to,
data collection.an1timplementation of workplans, no later than seven days prior to the
perfonnance.o-ftbe-aetivity,cc-------.--.. 00··.·_·_·· ._--,. ---'" ••.•---.

33., Upon the occurrence ofany event during petfonnance of the Work that Settling
Defendant is required to report pursuant to Section 1030fCERCLA or Section 304 of the
Emergency Planning and Community Right-to-know Act (EPCRA),SettlingDefendant shall
within 24 hours of the onset of such event orally notifY the EPA Remedial Project Manager or
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the Alternate EPA Remedial Project Manager (in the event of the unavailability of the EPA
Remedial Project Manager), or, in the event that neither the EPARemedial Project Manager or
Alternate EPA Remedial Project Manager is available, the Emergency Response Section, Region
2, United States Environmental Protection Agency. These reporting requirements are in addition
to the reporting required by CERCLA Section 103 or EPCRA Section 304.

34. Within 20 days of the onset of such an event, SettlingDefendantshall furnish to
Plaintiff a written report, signed by the Settling Defendant's Project Coordinator, setting forth the
events which occurred and the measures taken, and to be taken, in response thereto. Within 30
days of the conclusion of s.uch an event, Settling Defendant shall submit a report setting forth all
actions taken in response thereto.

35. Settling Defendant shall submit six (6) copies of all plans, reports, and data
required by the SOW, the Remedial Design Work Plan, the Remedial Action Work Plan, or any
other approved plans to EPA in accordance with the schedules set forth in such plans. Settling
Defendant shall simultaneously submit six (6) copies of all such plans, reports and data to the
State. Upon request by EPA Settling Defendant shall submit in electronic form all portions of
any report or other deliverable Settling Defendant is required to submit pursuant to the provisions
of this Consent Decree.

36. All reports and other documents submitted by Settling Defendant to EPA (other
than the monthly progress reports referred to above) which purport to document Settling
Defendant'S compliance with the terms of this Consent Decree shall be signed by an authorized
representative of the Settling Defendant. . .

XI. EPA AFFROVAL OF PLANS AND OTHER SUBMISSIONS

37. After review of any plan, report or other item which is required to be submitted
for approval pursuant to this Consent Decree, EPA, after reasonable opportunity for review and
comment by the State, shall: (a) approve, in whole or in part, the submission; (b) approve the
submission upon specified conditions; (c) modify the submission to cure the deficiencies;
(d) disapprove, in whole or in part, the submission, directing that the Settling Defendant modify
the submission; or (e) any combination of the above. However, EPA shall not modify a
submission without first providing Settling Defendant at least one notice ofdeficiency atid an
opportunity to cure within fifteen (15) days, except where to do so would cause serious
disruption to the Work or where previous submission(s) have been disapproved due to material
defects and the deficiencies in the submission under consideration indicate a bad faith lack of
effort to submit an acceptable deliverable.

38. In the event of approval, approval upon conditions, or modification by EPA, .
pursuant to Paragraph 37(a), (b), or (c), Settling Defendant shall proceed to take any action
required by the plan, report, or oth.er item, as approved or modified by EPA subject ouly to their
right to invoke the Dispute Resolution procedures set forth in Section XIX (Dispute Resolution)
with respect to the modifications or conditions made by EPA. In the event that EPA modifies the
submission to cure the deficiencies pursuant to Paragraph 37(c) and the submission has a
material defect, EPA retains its right to seek stipulated penalties, as provided in Section XX
(Stipulated Penalties).
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a. Upon receipt of a notice of disapproval pursuant to Paragraph 37(d),
Settling Defendant shall, within fifteen (I 5) days or such longer timeas specified by EPA in such

. notice, correct the deficiencies and resubmit the plan, report, or other item for approval. Any
stipulated penalties applicable to the submission, as provided in Section XX, shall accrue during
the I5.day period or otherwise specified period but' shall not be payable unless the resubmlssion
is disapproved or modified due to a material defect as provided in Paragraphs 40 and 41.

b. Notwithstanding the receipt of a notice of disapproval pursUlint to
Paragraph 37(d), Settling Defendant shall proceed, at the direction ofEPA, to take any action
required by any non-deficient portion of the submission.. Implementation of any non-deficient
portion of a submission shall not relieve Settling Defendant ofany liability for stipulated
penalties under Section XX (Stipulated Penalties).

40. In the event that a resubmitted plan, report or other item, or portion thereof, is
disapproved by EPA, EPA may again require the Settling Defendant to cOrrectthe deficiencies,
in accordance With the preceding Paragraphs. EPA also retains the right to modify or develop the
plan, report or other item. Settling Defendant shall Implement any such plan, report, or item as
modified or developed by EPA, subject only to their right to invoke the procedures set forth in
Section XIX (Dispute Resolution).

41. Ifupon resubmission, a plan, report, or item is disapproved or modified by EPA
due to a material defect, Settling Defendant shall be deemed to have failed to submit such plan,
report, or item timely and adequately unless the Settling Defendant invokes the dispute resolution
procedures set forth in Section XIX (Dispute Resolution) and EPA's action is overturned
pu,rs\!!!ntto that Section. The provisions o( Section XIX (Dispul!:_Resolutio~.SectiQnXX

(Stipulated PenalUes)'shallgovetntlie1mplem:emarton o-rthe Work and accrua1 and'payiifent of
any stipulated penalties during Dispute Resolution. IfEPA's disapproval or modification is
upheld, stipulated penalties sliall accrue for such violation from the date on which the initial
submission was originally required, as provided in Section XX.

42. All plans, reports, and other items required to be submitted to EPA under this
Consent Decree shall,upon approval or modification by EPA, be enforceable under this Consent
Decree. In the event EPA approves or modifies a portion of a plan, report, or other item required
to be submitted to EPA under this Consent Decree, the approved or modified portion shall be

.enforceable under this Consent Decree.

XII. PROJECT COORDINATORS

43. Within 20 days after the Settling Defendantnotifies EPA of the name ofthe
Supervising Contractor pursuant to Paragraph 10, Settling Defendant and EPA Will notify each
other, in writing, of the name, address and telephone number of their respective proposed Project
Coordinators and Alternate Project Coordinators. The Settling Defendant's proposed Project

··CoordlnatGrshaiibesubjecttodisapProyal\ly-EFAand-shaU-haVllt.ht!Jechnical expertise
sufficient to adequately oversee all aspects of the Work. In recognition of Settling Defendant's
municipal contracting requirements, EPA agrees to issue its approval or disapproval
determination within IS days of EPA receiving notification of Settling Defendant's proposed
Project Coordinator.. The Settling Defendant's Project Coordinator shall not be an attorney for
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the Settling Defendant in this matter. He or she may assign other representl\tives, including other'
contractors, to serve as a Site representative for oversight ofperfonnance ofdaily operations
during remedial activities. If a Project Coordinator or Alternate Project Coordinator initially
designated is changed, the identity of the successor will be given to the other Parties at least 5
working days before the changes occur, unless impracticable, but in no event later than the actual
day the change is made.

44. Plaintiff may designate other representatives, including, but not limited to, EPA
employees, and federal contractors and consultants, to observe and monitor the progress of any
activity undertaken pursuant to this ConsentDecree. EPA's Remedial Project Manager and
Alternate Remedial Project Manager shall have ,the authority lawfully vested in a Remedial
Project Manager (RPM) and anOn-Scene Coordinator (OSC) by the National Contingency Plan,
40 C.F.R. Part 300. In addition, EPA's Remedial Project Manager or Alternate Remedial Project
Manager shall have authority, consistent with the National Contingency Plan, to halt any Work
required by this Consent Decree and to take any necessary response action when slbe determines
that conditions at the Site constitute an emergency situation or may present an immediate threat
to public health or welfare or the environment due to release or threatened release of Waste
Material.

45. EPA's Project Coordinator and the Settling Defendant's Project Coordinator will
meet as set forth in the schedule found in the EPA approved Remedial Design Work Plan.

XIII. PERFORMANCE GUARANTEE

46. In order to ensure the full and final completion of the Work, Settling Defendant
shall establish and maintain a Performance Guarantee for the benefit ofEPA in the amount of
$8,620,000 (hereinafter "Estimated Cost of the Work") in one or more of the following forms,
which must be satisfactory in form and substance to EPA:

a. A surety bond unconditionally guaranteeing payment and/or performance
of the Work that is issued by a surety company among those listed as acceptable sureties on
Federal bonds as set forth inCircular 570 of the U.S. Department of the Treasury;

b. One or more irrevocable letters of credit, payable to or at the direction of
EPA,that is issued by one oi more financial institution(s) (i) that has the authority to issue letters
ofcredit and (ii) whose letter-of-credit operations are regulated and examined by a U.S. Federal
or State agency;

c. A trust fund established for the benefit ofEPA that is administered by a
trustee (i) that has the authority to act as a trustee and (ii) whose trust operations are regulated
and examined by a U.S. Federal or State agency.

'd. A policy of insurance that (i) provides EPA with acceptable rights as a
beneficiary thereof; and (ii) is issued by an insurance carrier (a) that has the authority to issue
insurance poliCies in the applicable jurisdiction(s) and (h) whose insurance operations are
regulated and examined by a State agency;

e. A demonstration by the Settling Defendant that it meets the financial test
criteria of 40 C.F.R. § 258.74(1) with respect to the Estimated Cost of the Work.
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.. ·-····-----47.--s-effiiilfDeTeridliIiifias-seleded-an·iriitillIl'enorinanceGiiiifantee-pursuant to
Paragraph 46e. Within ten days after entry of this Consent Decree, Settling Defendant shall
execute or otherwise fmalize all instruments or other documents required in order to demonstrate
that Settling Defendant meets the financial test criteria of40 CF.R. § 258.74(f). Within 30 days
of entry of this Consent Decree, Settling Defendantshall submit all executed and/or otherwise
finalized instruments or other documents required in order to demonstrate that Settling Defendant
meets the financial test criteria of 40 C.F.R. § 258.74(f) to the EPAFinancial Management
Officer in accordance with Section XXVI ("Notices and SUbmissions") of this Consent Decree,

. and to the United States and EPA as specified in Section XXVI. .

48. In the event that EPA determines at any time that a Performance Guarantee
provided by the Settling Defendant pursuant to this Section is inadequate or otherwise no longer
satisfies the requirements set forth in this Section, whether due to an increase in the estimated
cost of completing the Work or for any other reason, or in the event that the Settling Defendant
becomes aware ofinformation indicating that a Performance Guarantee provided pursuant to this
Section is inadequate or otherwise no longer satisfies the requirements set forth in this Section,
whether due to an increase in the estimated cost of completing the Work or for any other reason,
Settling Defendant, within thirty days of receipt of notice ofEPA's determination or, as the case
may be, within thirty days of the Settling Defendant becoming aware ofsl,lchinformation, shall
obtain and present to EPA for approval a proposal fora revised or alternative form of
Performance Guarantee listed in Paragraph 46 of this Consent Oecree that satisfies all
requirements set forth in this Section xm. III seeking approval for a revised or alternative form
ofPerformance Guarantee, Settling Defendant shall follow the procedures set forth in Paragraph
46 of this Consent Decree. Settling Defendant's inability to post a PerformanceGuaranteefor
completion of the Work shall in no way excuse performance of any other requirements of this
Consent Decree.;:jllc]uding, wtr\mutljmjtatinn, the-mmgaliml ofSettliUg o-eIefittanno'complete
the Work in strict accordance with the terms hereof. .

49. The commencement of any Work Takeover pursuant to Paragraph 90 of this
Consent Decree shall trigger EPA's right to receive the benefit of any Performance Guarantee(s)
provided pursuant to Paragraph 46, and at such time EPA shall have immediate access to
resources guaranteed under any such Performance Guarantee(s), whether in cash or in kind,as
needed to continue and complete the Work assumed by EPA under the Work Takeover. Iffor
any reason EPA is unable to promptly secure the resources guaranteed under any sl,lch
Performance Guarantee(s), whether in cash or in kind, necessary to continue and complete the
Work assumed by EPA under the Work Takeover, Settling Defendant shall within 120 days of
receiving a written demand from EPA deposit into an account specified by EPA, in immediately
available funds and without' setoff, counterclaim, or condition ofany kind, a cash amount up to
bl,lt not exceeding the estimated cost of the remaining W()rk to be perfoniled as of such date, as
determined by EPA,

. .. ... .. 50. Settling Defendant may change the formof financial assurance provided under
--thisSecti"'llat-anytime, upon notice t<> and approval by EPA, provided that the new form of
assurance meets the requirements of this Section. In the event of a dispute, Settling Defendant
may change the form of the fllllllicial assurance only in accordance with the final administrative

·~r-judiGial decisionres"'lvingthe-dispute. . .--_._-.. - -. -
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51. Modification ofAmount and Performance Guarantee.

a. Reduction ofAmount ofPerformance Guarantee. If Settling Defendant
believes that the estimated cost to complete the remaining Work has diminished below the
amount set forth in Paragraph 46 above, Settling Defendant may,.on any anniversary date ofentry
of this Consent Decree, or at any other time agreed to by the Parties, petition BPA in writing to
request a reduction in the amount of the Performance Guarantee provided pursuant to this
Section so that the amount of the Performance Guarantee is equal to the estimated cost of the
remaining Work to be performed. Settling Defendant shall submit a written proposal for such
reduction to BPA that shall specify, at a minimum, the cost of the remaining Work to be
performed and the basis upon which such co.st was calculated. In seeking approval for a revised
or alternative form ofPerformance Guarantee, Settling Defendant shall follow the procedures set
forth in Paragraph 51(b)(ii) of this Consent Decree. IfBPA decides to accept such a proposal,
BPA shall notify the petitioning Settling Defendant of such decision in writing. After receiving
BPA's written acceptance, Settling Defendant may reduce the amount of the Performance
Guarantee in accordance with and to the extent permitted by such written acceptance. Inthe
event of a dispute, Settling Defendant may reduce the amount of the Performance Guarantee
required hereunder only in accordance with a final adminis.trative or judicial decision resolving
such dispute. No change to the form or terms of any Performance Guarantee provided under this
Section, other than a reduction in amount, is authorized except as provided in Paragraphs 48 or

. 51 (b) of this Consent Decree.

b. Change of Form ofPerformance Guarantee

(i) If, after entry of this Consent Decree, Settling Defendant desires to change the
form or terms of any Performance Guarantee(s) provided pursuant to this Section, Settling·
Defendant may, on any anniversary date ofentry of this Consent Decree, or at any other time
agreed to by the Parties, petition BPAin writing to request a change in the form of the
Performance Guarantee provided hereunder. The submission of such proposed revised or
alternative form of Performance Guarantee shall be as proVided in Paragraph 51(b)(ii) of this
Consent Decree. Any decision made by BPA on a petition submitted under this subparagraph
(b)(i) shall be made in BPA's sole and unreviewable discretion, and such decision shall not be
subject to challenge by Settling Defendant pursuant to the dispute resolution provisions of this
Consent decree or in any other form.

(ii) Settling Defendant shall submit a written proposal for a revised or alternative
form ofPerformance Guarantee to BPA which shall specify, at a minimum, the estimated cost of
the remaining Work to be performed, the basis upon which such cost wils calculated, and the
proposed revised form ofPerformance Guarantee, including all proposed instruments or other
documents required in order to make the proposed Performance Guarantee legally binding. The
proposed revised or alternative form of Performance Guarantee must satisfy all requirements set
forth or incorporated by reference in this Section. Settling Defendant shall submit such proposed
revised or alternative form ofPerformance Guarantee to the EPA Financial Management Officer
in accordance with.Section XXVI ("Notices and Submissions'') of this Consent Decree, and to
the United States and BPA as specified in Section XXVI. EPA shall notify Settling Defendant in
writing of its decision to accept or reject a revised or alternative Performance Guarantee
submitted pursuantto this subparagraph. Within 10 days after receiving a written decision
approving the proposed revised or alternative Performance Guarantee, Settling Defendant shall
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-execute andlor olherWIse-fiiUlIizealfiiislrumentsorol!iefdoctiments required in order to make
the selected Performance Guarantee(s) legally binding in a form substantially identical to .the
documents submitted to EPA as part of the proposal, and such Performance Guarantee(s) shall
thereupon be fully effective. Settling Defendant shall submit all executed and/or otherwise
finalized instruments or other documents required in order to make the selected Performance
Guarantee(s) legally binding to the EPA Financial Management Officer within thirty days of
receiving a written decision approving the proposed revised or alternative Performance
Guarantee in accordance with Section XXVI (''Notices and Submissions") of this Consent·
Decree, and to the United States and EPA as specified in Section XXVI,

c; Release ofPerformance Guarantee. If Settling Defendant receives written
notice from EPA in accordance with Paragraph 53 hereof thatthe Work has been fully and finally
completed in accordance with the terms of this Consent Decree, or ifEPA otherwise so notifies
Settling Defendant in writing, Settling Defendant may thereafter release, cancel, or discontinue
the Performance Guarantee(s) provided pursuant to this Section. Settling Defendant shall not
release, cancel, or discontinue any Performance Guarantee provided pursuanlto this Section
except as provided in this subparagraph.. In the event of a dispUte, Settling Defendant may.
release, cancel, or discontinue the Performance Guarantee(s) required hereunder only in
accordance with a final administrative or judicial decision resolving such dispute.

XIV. CERTIFICATION OF COMPLETION

52. Completion of the Remedial Action.

a. Within 90 days after Settling Defendant concludes that the Remedial
Action has been fully performed and the Performance Standards have been attained, Settling

__J2eieJ!~~!..s.@~~-,!~_ !\!),Q.fQ1Jtl!1StJ!l?Ie~certifi~-,m_i!!§Rection to ~emiJ;g_by.S.ettling

-- Defendant and EPA. If, after the pre-cert1fication mspectilln; the Settlmg DefendllIifStilloelieves
that the Remedial Action has been fully performed and the Performance Standards have been
attained, it shall submit a written report requesting certification to EPA for approval, with a copy
to the State, pursuant to Section XI (EPA Approval of Plans and Other Submissions) within 30
days of the inspection. In the report, a registered professional engineer and the Settling
Defendant's ProjeCt Coordinator shall state that the Remedial Action has been completed in full
satisfaction of the requirements of this Consent Decree. The written report shall include as-built
drawings signed and stamped by a professional engineer. The report shall contain the following
statement, signed by a responsible official of a Settling Defendant or the Settling. Defendant's
PrOject Coordinator:

To the best of my knOWledge, after thorough investigation;Tc-ertify that the
inforination contained in or accompanying this submission is true, accurate and
complete. I am aware that there are significant penalties for submitting false
information, including the possibility of fine and imprisonment for knowing
violations.

If, after completion of the pre-certification inspection and receipt and review of the. written
report, EPA, after reasonable opportunity to review and comment by the State, determines that

. _UJ.l<.Rem~Qjal Af;:\lQ1J_o.!:_!IJ)Y P9rtiQ!1Jhereofhas not been completed in accordance with this
Consent Decree or that the Performance Standards have notbeen achieved, EPA will notify
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·---settlingDeIel!Oairt1nwrit1hg·oftnelicliviuenhat-milStb-e-Unoeftakefi Dy-Settlihg-Defendant
pursuant to this Consent Decree to complete the Remedial Action and achieve the Performance
Standards, provided, however, that EPA may only require Settling Defendant to perform such
activities pursuantto this Paragraphto the extent that such activities are consistent with_the
"scope of the remedy selected in the ROD," as that term is defined in Paragraph 14.b. EPA will
set forth in the notice it schedule for performance of such activities consistent with the Consent
Decree and the SOW or require the Settling Defendant to submit a ilCheduie to EPA for approval
pursuant to Section XI (EPA Approval of Plans and Other SubmiSSions). Settling Defendant
shall perform all activities described in the notice in accordance with the specifications and
schedules established pursuant to this Paragraph, subject to their right to invoke the dispute
resolution procedures set forth in Section XIX (Dispute Resolution).

b. IfEPA concludes, based on the initial or any subsequent report requesting
Certification of Completion and after a reasonable opportunity for review and comment by the
State, that the Remedial Action has been performed in accordance with this Consent Decree and
that the Performance Standards have been achieved, EPA will so certify in writing to Settling
Defendant. This certification shall constitute the Certification of Completion of the Remedial
Action for purposes of this Consent Decree, including, but not limited to; Section XXI
(Covenants Not to Sue by Plaintiff). Certification ofCOInpletion of the Remedial Action shall
not affect Settling Defendant's obligations under this Consent Decree.

53. Completion of the Work.

a. Within 90 days after_ Settling Defendant concludes that alI phases of the
Work (including 0 & M), have been fully performed, Settling Defendant shall schedule and
conduct a pre-certification inspection to be attended by Settling Defendant and EPA. If, after the
me-cel1ification ulsgs;cliou, tit$! Settling D~feJldalIt still bei~eves du1t1rndYulk tutS bemrfulJy
performed, Settling Defendant shall submit a written report by a registered professional engineer
stating that the Work has been completed in full satisfaction of the requirements ofthis Consent
Decree. The report shall contain the following statement, signed by a responsible official of a
Settling Defendant or the Settling Defendant's Project Coordinator:

To the best ofmy knowledge, after thorough investigation, I certify that the
information contained in or accompanying this submission is true, accurate and
complete. I am aware that there are significant penalties for submitting false
information, including the possibility offine and imprisomnent-for knowing -
violations. -

If, after reviewofthe WrItten report, EPA,after reasonable opportunity to review and comment
by theState, determines that any portion of the Work has not been completed in accordance with
this Consent Decree, EPA will notify Settling Defendant in writing of the activities that must be
undertakerrby"Settltng Defendant pursuant to this Consent Decree to complete the Work, -
provided, however, that EPA may only require Settling Defendant to perform such activities
pursuant to this Paragraph to the extent that such activities are consistent with the "scope of the
remedy selected in the ROD," as that term is defined in Paragraph 14.b. EPA will set forth in the
notice a schedule for performance of such activities consistent with the Consent Decree and the

- ·SOWor require-the Settling Defendant to submit a schedule-to EPkfor approval pursuant to
Section XI (EPA Approval ofPlans and Other Submissions). Settling Defendant shall perform
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all activities described in the notice in accordance with the specifications and schedules
established therein, subject to their right to invoke the dispute resolution procedures set forth in .
Section XIX (Dispute Resolution).

b. If EPA concludes, based on the initial or any subsequent request for
Certification of Completion by Settling Defendant and after a reasonable opportunity for review
and comment by the State, that the Work has been perfonned in accordance with this Consent
Decree, EPA will so notifY the Settling Defendant in writing.

XV. EMERGENCY RESPONSE

54. In the event of any action or occurrence during the perfonnanc\l ofthe Work
which causes or threatens a release of Waste Material from the Site that constitutes an emergency
situation or may present an immediate threat to public health or welfare or the environment,
Settling D\lfendant shall, subject to Paragraph 55, immediately take all appropriate action to
prevent, abate, or minimize such release or threat of release, and shall immediately notifY the
EPA's Project Coordinator, or, if the Project Coordinator is unavailable, EPA's Alternate Project
Coordinator. If neither of these persons is available, the Settling Defendant shall notifY the EPA
Response and Prevention Branch ("RPB"), ERRD, Region 2 at (732) 548-8730. Settling
Defendant shall take such actions in consultation with EPA's Project Coordinator or other
available authorized EPA officer and in accordance with all applicable provisions of the. Health
and Safety Plans, the Contingency Plans, and any other applicable plans or documents developed
pursuant to the SOW. In the event that Settling Defendant fails to take appropriate response
action as required by this Section, and EPA takes·such action instead, Settling DefendaIlt shall
reimburse EPA all costs of the response action not inconsistent with the NCP pursuant to Section
XVI (payments for Response Costs).

55. Nothing in the preceding Paragraph or in this Consent Decree shall be deemed to
limit any authority of the United Stat\ls, a) to take all appropriate action to protect human health
and the environment or to prevent, abate, respond to, or minimize an actual or threatened release
of Waste Material on, at, or from the Site, or b) to direct or order such action, or seek an order
from the Court, to protect human health and the environment or to prevent, abate, respond to, or
minimize anactuaI or threatened release of WasteMaterial on, at, or from the Site, subject to
Section XXI (Covenants Not to Sue by Plaintiff).

XVI. PAYMENTS FOR RESPONSE COSTS

56. PaYments for Past Response Costs.

a. Within 30 days ofthe Effective Date, Settling Defendant shall pay to EPA
the sum of $246,883, in payment for Past Response Costs. Payment shall be made by FedWire
Electronic Funds Transfer ("EFT") to the U.S. Department ofJustice account in accordance with
current EFT procedures, referencing USAO File Number-'EPA Site/Spill IDNumber
NJD980505176, and DOJ Case Number 90-11-3-09738. Payment shall be made in accordance
with instructions provided to the Settling Defendant by the Financial Litigation Unit of the
United States Attorney's Office for the District ofNew Jersey following lodging of the Consent
Decree. Any payments received by the Department of Justice after 4:00 p.m. (EasternTime) will
be credited on the next business day.
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b.-XftI1eiime 6fpaymenCSeftliil'gUeIendant sliaJi'seild notice that payment
has been made to the United States, to EPA and to the Regional Financial Management Officer,
in accordance with Section XXVI (Notices and Submissions).

c. The !ptal amount to be paid by Settling Defendant pursuant to
Subparagraph 56.a shall be deposited in the EPA Hazardous Substance Superfund.

57. PaYments for Future Response Costs.

a. Settling Defendant shall pay to EPA all Future Response Costs not
inconsistent with the National Contingency Plan. On a periodic basis the United States will send
Settling Defendant a bill requiring payment that includes a Superfund Cost Recovery Package
Imaging and On-line System ("SCORPIOS") Report which includes directand indirect costs
incurred by EPA and its contractors, and DOJ and its contractors, ifany. Settling Defendant
shall make all payments within 30 days of Settling Defendant's receipt of each bill requiring
payment, except as otherwise provided in Paragraph 58. Payment shall be maae to EPA by EFT.
to:

Federal Reserve bank ofNew York
ABA = 021030004
Account = 68010727
SWIFT address = FRNYUS33
33 Liberty Street
New York, NY 10045
Field Tag 4200 of the Fedwire message should read "D 68010727 Environmental
Protection Agency."

-----Settfing'DeferidanfShalrpf6ViOe1fieTollowmg additionalinl'OrnilmontO-therroaiiK:{i)Amount
ofpayment; (ii) Name of Settling Defendant; (iii) Docket Number CERCLA __; and (iv)
Site/Spill Identifier: NJD980505176.

b. At the time of payment, Settling Defendant shall send notice that payment
has been made to the United States, to EPA and to the Regional Financial Management Officer,
in accordance with Section XXVI (Notices and Submissions). '

c. The total amount to be paid by Settling Defendant pursuant to
Subparagraph 56.a shall be deposited in the EPA Hazardous Substance Superfund.

58. Settling Defendant may contest payment ofany Future Response Costs under
Paragraph 57 ifit determines thaHhe United States has made an accounting error 01' if italleges
that a cost item that is included 'represents costs that are inconsistent with the NCP. Such,
objection shall be made in writing within 30 days of receipt of the bill and must be sent to the
UnitedStatespursuantto Section XXVI (Notices and Submissions). Any such objection shall
specifically identify the contested Futur.eJ~,esponse c;osts andthe basis for objection. In the
event ofanebjeetioll" the Settlillg Defemiant shall ",tithill: the 3.9 day period pay all UfIcontested
Future Response Costs to the United States in the manner described in Paragraph 57. ,
Simultaneously, the Settling Defendant shall establish~ interest-bearing escrow account in a

-feder-aH-~insured baBk-duly-ehaftered-in--th¢-8tate ofNew-]e1'seY-aBd-femit-te-tbat-escrow account
. funds equivalent to the amount of the contested Future Response Costs. The Settling Defendant
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shall selid to-tIliUIiifea States,as-provIde-d[n'SecuoiiXXVr(NoHces arid-SubmissIons), a copy
of the transmittal letter and check paying the uncontested Future Response Costs, and a copy of
the correspondence that establishes and funds the escrow account, including, but not limited to,
information containing the identity of the barik and bank account under which the escrow account
is established as well as a barik statement showing the initial balance of the escrow account.
Simultaneously with establishment of the escrow account, the Settling Defendant shall initiate
the Dispute Resolution procedures in Section XIX (Dispute Resolution). If the United States
prevails in the dispute, within 5 days of the resolution of the dispute, the Settling Defendant shall
pay the sums due (with accrued interest) to the United States in the manner described in
Paragraph 57. If the Settling Defendant prevails concerning any aspect of the contested costs, the
Settling Defendant shall pay that portion of the costs (plus associated accrued interest) for which
they did not prevail to the United States in the manner described in Paragraph 57; Settling
Defendant shall be disbursed any remaining balance of the escrow account. The dispute
resolution procedures set forth in .this Paragraph in conjunction with the procedures set forth in
Section XIX (Dispute Resolution) shall be the exclusive mechanisms for resolving disputes
regarding the Settling Defendant's obligation to reimbUrse the United States for its Future
Response Costs. .

59. In the event that the payments required by Subparagraph 56.a are not made within
30 days of the Effective Date or the payments required by Paragraph 57 are not made within 30
days of the Settling Defendant's receipt of the bill, Settling Defendant shall pay Interest on the
unpaid balance. The Interest to be paid on Past Response Costs under this Paragraph shall begin
to accrue on the Effective Date. The Interest on Future Response Costs shall begin to accrue on
the date of the bill. The Interest shall accrue through the date of the Settling Defendant's
payment. Payments of Interest made under this Paragraph shall be in addition to such other
remedies ·or sanctions available to Plaintiff hy virble of Sett]j.ng.D..efendan~'sfidJure...to..make
timely payments under this Section including, but not limited to, payment of stipulated penalties
pursuant to Paragraph 79. The Settling Defendant shall make all payments required by this
Paragraph in the marmer described in Paragraph 57.

XVII. INDEMNIF!CAnON AND INSURANCE

60. Settling Defendant's Indemnification of the United States.

a. The United States does not assume any liability by entering into this
agreement or by virtue of any designation of Settling Defendant as EPA's authorized
representatives under Section I 04(e) ofCERCLA. Settling Defendant shall indemnify, save and
hold harmless the United States and its officials, agents, employees, contractors,subcontractors,
or representatives for or from any and all claims or causes of action arising from, or on account
of, negligent or other wrongful acts or omissions of Settling Defendant, their officers, directors,
emptoyees,llgents,cO[ltractors,.subj:ontrllctOrs,and anypersollsacting.on their behalf or under·
their control, in carrying out activities pursuant to this Consent Decree, including, but not limited
(0, any claims@singf'rQ1p. anydesignatiollof~ettling Defendant as EPA's authorized
representatives under Section I04(e) of CERCLA. Further, the Settling Defendant agrees to pay
the United States all costs it incurs including, but not limited to, attorneys fees and other

.e){]JeJ1se.s_of.litigll!i~~and_l>.ett1t:!!!ent ari.singfroE!,o!,-on a(:C0UIlt.~f, claitns ma~t:_1!glli~stthe .
United States based on negligent or otherwrongful acts or omissions of Settling Defendant, their
officers, directors, employees, agents, contractors, subcontractors, and any persons acting on their
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behalf or under their control, in carrying out activities pursuant to this Consent Decree. The
United States shall not be held.out as a party to any contract entered into by or on behalfof .
Settling Defendant in carrying out activities pursuant to this Consent Decree. Neitherthe

. Settling Defendant nor any such contractor shall be considered an agent ofthe United States.

b. The United States shall give Settling Defelidant notice of any claim for
which the United States plans to seek indemnification pursuant to Paragraph 60, and shall consult
with Settling Defendant prior to settling such claim.

61. Settling Defendant waives all claims against the United States for damages or
reimbursement or for set-off of any payments made or to be made to the United States, arising
from or on account of any contract, agreement, or arrangement between Settling Defendant and
any person for performance of Work on or relating to the Site, including, but not limited to,
claims on account ofconstruction delays. In iuldition, Settling Defendant shall indemnify and
hold harmless the United States with respect to any and all claims for damages or reimbursement
arising from or on account of any contract, agreement, or arrangement between Settling
Defendant and any person for performance of Work on orrelating to the Site, including, but not
limited to, claims on account ofconstructiondelays.

62. No later than IS days before commencing anyon-site Work, Settling Defendant
shall secure, and shall maintain [until the first anniversary ofEPA's Certification of Completion
of the Remedial Action pursuant to Subparagraph 52.b of Section XIV (Certification of
Completion)] comprehensive general liability insurance with limits oUI0 million dollars,
combined single limit, and automobile liability insurance with limits of $5 million dollars,
combined single limit, naming the United States as an additional insured. In addition, for the
duration of this COlisent Decree, Settling Defendant shall satisfy, or shall ensure that their
contractors or subcontractors satisfy, all applicable laws and regulations regarding the provision
of worker's compensation insurance for all persons performing the Work lin behalf of Settling
Defendant in furtherance of this Consent Decree. Prior to commencement of the Work under this
Consent Decree, Settling Defendant shall provide to EPA certificates of such insurance and a
copy of each insurance policy. Settling Defendant shall resubmit such certificates and copies of
policies each year on the anniversary of the Effective Date. If Settling Defendant demonstrates
by evidence satisfactory to EPA that any contractor or subcontractor maintains insurance
equivalent to that described above, or insurance covering the same risks but in a lesser amount,
then, with respect to that contractor or subcontractor, Se.ttling Defendant need provide only that
portion of the insurance described above which is not mairitained by the contractor or
subcontractor.

XVllI. FORCE MAJEURE

63. "Force majeure," for purposes ofthis Consent Decree, is defined as any event
arising from causes beyond the control of the Settling Defendant, of any entity controlled by
Settling Defendant, or of Settling Defendant's contractors, that delays or prevents the
performance of any obligation under this Consent Decree despite Settling Defendant's best efforts·
to fulfill the obligation. The requirement that the Settling Defendant exercise "best efforts to
fulfill the obligation" includes using best efforts to anticipate any potential force majeure event
and best efforts to address the effects of any potential force majeilre event (1) as it is occurring
and (2)following the potential force majeure event, such that the delay is minim~ed to the
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- ------greatestextent]lossibk."Force'Ma:~ure"doesnot includdinahcial inability to complete the
Work or a failure to attain the Performance Standards.

64. If any event occurs or has occurred that may delay the performance ofany
obligation under this Consent Decree, whether or not caused by a force majeure event, the
Settling Defendant shalI mitifY oralIy EPA's Remedial Project Manager or, in his or her absence,
EPA's Alternate Reniedial Project Manager or, in the event both ofEPA's desigIiated
representatives are unavailable, the Director of the Emergency and Remedial Response Division,
EPA Region 2, within forty eight (48) hours ofwhen Settling Defendant first knew that the event
might cause a delay. Within seven (7) days thereafter, Settling Defendant shall provide in
writing to EPA an explanation and description of the reasons for the delay; the anticipated
duration ofthe delay; all actions taken or to be taken to prevent or minimize the delay; a schedule
for implementation ofany measures to be taken to prevent or mitigate the delay or the effect of
the delay; the Settling Defendant's rationale for attributing such delay to a force majeure event if
they intend to assert such a claim; and a statement as to whether, in the opinion of the Settling
Defendant, such event may cause or contribute to an endangerment to public health, welfare or
the environment. The Settling Defendant shall include with any notice alI available
documentation supporting their claim that the delay was attributable to a force majeure. Failure
to comply with the above requirements shall preclude Settling Defendant from asserting any
claim of force majeure for that event for the period oftinie ofsiJch f\lilUre to comply, and for any
additionai delay caused by such failure. Settling Defendant shall be deemed to know of any
circumstance of which Settling Defendant, any entity oontrolIed by Settling Defendant, or
Settling Defendant's contractors knew or should have known.

65. IfEPA agrees that the delay or anticipated delay is attributable to a force majeure
event, the time for performance of the obligations unde, this Consent D.ecree that are .ilfi'ected by

·:=the-force imijeme event wiiFbe extended by EPA funuch time as Is necessary to complete those
obligations. An extension of the time for performance of the obligations affected by the force
majeure event shall not, of itself, extend the time for performance of any other obligation. If
EPA does not agree that the delay or anticipated delay has been or will be caused by a force
majeure event, EPA wilI notifY the Settling Defendant in writing of its decision. IfEPA agrees
that the delay is attributable to a force majeure event, EPA will notifY the Settling Defendant in
writing of the length of the extension, if any, for performance of the obligations affected by the
force majeure event.

66. If the Settling Defendant elects to invoke the dispute resolution procedures set
forth in Section XIX (Dispute Resolution), it shalI do so no later than 15 days after receipt of
EPA's notice. In any such proceeding, Settling Defendant shall have the burden of demonstrating
by a preponderance of the evidence that the delay or anticipated delay has been or will be caused
by a force majeure event, that the duration of the delay or the extension sought was or wilI be

_warranted-under the ckcumstances, that best-efforts wereexercised-te-avoid _and mitigate the ­
effects of the delay, and that Settling Defendant complied with the requirements ofParagraphs 63

_..and 64, above If Settling Defendant carries thisbnrden, tbe delay at-isstle shalUle Iieemed~otto

be a violation by Settling Defendant of the affected obligation oflhis Consent Decree identified
to EPA and the Court. -
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XIX. DIsPUtE RESOLUTION

67. Unless otherwi~e expressly provided for in this Consent Decree, the dispute
resolution procedures of this Section shall be the exclusive mechanism to resolve disputes arising
under or with respect to this Consent Decree. However, the procedures set forth in this Section
shall not apply to actions by the United States to enforce obligations ofthe Settling Defendant
that have riot been disputed in accordance with this Section.

68. Any dispute which arises under or with respect to this Consent Decree shall in the
first instance be the subject of informal negotiations between the parties to the dispute. The .
period for informal negotiations shall not exceed 20 days from the time the dispute arises, unless
it is modified by written agreement of the parties to the dispute. The dispute shall be considered
to have arisen when om: party sendsthe other parties a written Notice ofDispute.

69. Statements of Position.

a. In the event that the parties cannot resolve a dispute by informal
negotiations under the preceding Paragraph, then the position advanced by EPA shall be
considered binding unless, within 20 days after the conclusion of the informal negotiation period,
Settling Defendant invokes the formal dispute resolution procedures of this Section by serving on
the United States a written Statement of Position on the matter in dispute, including, but not
limited to, any factual data, analysis or opinion supporting that position and any supporting
documentation relied upon by the Settling Defendant. The Statement ofPosition shall specifY
the Settling Defendant's position as to whether formal dispute resolution shQuld proceed under
Paragraph 70 or Paragraph 71.

b. Within 20 days after receipt of Settling Defendant's Statement ofPosition,
EPA will serve on Settling Defendant its Statement of Positipn, including, but not limited to; any
factual data, analysis, or opinionsupporting that position and all supporting documentation relied
upon by EPA. EPA's Statement ofPosition shall include a statement as to whether formal
dispute resolution should proceed under Paragraph 70 or 71. Within 14 days after receipt of
EPA's Statement ofPosition, Settling Defendant may submit a Reply.

c. If there is disagreement between EPA and the Settling Defendant as to
whether dispute resolution should proceed under Paragraph 70 or 71, the parties to the dispute
shall follow the procedures set forth in the paragraph determined by EPA to be applicable.
However, if the. Settling Defendant ultimately appeals to the Court to resolve the dispute, the
Court shall determine which paragraph is applicable in accordance with the standards of
applicability set forth in Paragraphs 70 and 71. .

70. Formal dispute resolution for disputes pertaining to the selection or adequacy of
any response action and all other disputes that are accorded review on the administrative record
under applicable principles of administrative law shall be conducted pursuant to the procedures
set forth in this Paragraph. For purposes of this Paragraph, the adequacy of any response action
includes, without limitation: (1) the adequacy or appropriateness ofplans, procedures to
implement plans, or any other items requiring approval by EPA under this Consent Decree; and
(2) the adequacy of the performance of response·actions taken pursuant to this Consent Decree.
Nothing in this Consent Decree shall be construed to allow any dispute by Settling Defendant
regarding the validity of the ROD's provisions.
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a. . An adiiiiulsifiitive record ofthe dispute shall be maintained by EPA and
shall contain'all statements of position, including supporting documentation, submitted pursuant
to this Section. Where appropriate, EPA may allow submission of supplemental statements of
position by the parties to the dispute.

b. The Director of the Emergency and Remedial Response Division, EPA
Region 2, will issue a final administrative decision resolving the dispute based on the
administrative record described in Paragraph70.a. This decision shall be binding upon the
Settling Defendant, subject only to the right to seek judicial review pursuant to Paragraph 70.c

. andd.

c. Any administrative decision made by EPA pursuant to Paragraph 70.b.
shall be reviewable by this Court, provided that a motion for judiCial review of the decision is
filed by the Settling Defendant with the Court and served on all Parties within 10 days of receipt
of EPA's deCision. The motiOli shall include a description of the matter in dispute, the efforts
made by the parties to resolve it'the reliefrequested, and the schedl\le, ifany, within which the
dispute must be resolved to ensure orderly implementation of this Consen.t Decree. The United
States may file a response to Settling Defendant's motion.' .

d. In proceedings on any dispute governed by this Paragraph, Settling
Defendant shall have the burden of demonstrating that the decision of the Emergency and
Remedial Response Division Director is arbitrary and capricious or otherwise not in accordance
with law. Judicial review ofEPA's decision shall.be on the administrative record compiled
pursuant to Paragraph 70.a.

71. Formal dispute resolution for disputes that neither pertain to the selection or
... lldequacY-QJ any response actionn~ otherwise aCC.QIded review on the administrativuecord

"undetappliclibie'pnnciples of aomlnistiatlve laW;slialrbegoverned by this Paragraph. ._.m'"

a. Following receipt of Settling Defendant's Statement ofPosition'submitted
pursuant to Paragraph 69, the Director of the Emergency and Remedial Response Division, EPA
Region 2, will issue a final decision resolving the dispute. The Emergency and Remedial
Response Division Director's decision shall be binding on the Settling Defendant unless, within
10 days of receipt of the decision, the Settling Defendant files with the Court and serves on the
parties a motion for judicial review of the decision setting forth the matter in dispute, the efforts
made by the parties to resolve it, the relief requested, and the schedule, ifany, within which.the
dispute must be resolved to ensure orderlyimplemciltation of the ConsentDecree:The United
States may file a response to Settling Defendant's motion.

b. Notwithstanding Paragraph M of Section I (Background) of this Consent
Decree, judicial review of any dispute governed by this Paragraph shall be governed by
.applicable: pJinciples oflaw.

72. The invocation of formal dispute resolution procedures under this Section shall
Ret iRitllRd, pEllltpsRe tl£aft'eet ifllUly way any'ebligatisn sf the SettliBg Befendant _der this
Consent Decree, not directly in dispute, unless EPA or the Court agrees otherwise. Stipulated
penalties with respect to the disputed matter shall continue to accrue but payment shall be stayed

. ...-peadmg-resQlutien efthe-disput~provided.iIl-Pa£agRljlil-U~Natwithstandiflg-thestay of
payment, stipulated penaItiesshall accrue from the first day of noncompliance with any
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applicable provision of this Consent Decree. In the event that the Settling Defendant does not
prevail on the disputed issue, stipulated penalties shall be assessed and paid as provided in
Section XX (Stipulated Penalties).

XX. STIPULATED PENALTIES

73. Settling Defendant shall be liable for stipulated penalties in the amounts set forth
inParagraphs 74 and 75 to the United States for failure to comply with the requirements of this
Consent Decree specified below, unless excused under Section XVIll (Force Majeure).
"Compliance" by Settling Defendant shall include completion of the activities underthis Consent
Decree or any work plan or other plan approved under this Consent Decree identified below in
accordance with all applicable requirements oflaw, this Consent Decree, the SOW, and any
plans or other documents approved by ·EPA pursuant to this Consent Decree and within the
specified time schedules established by and approved under this Consent Decree.

74. Stipulated Penalty Amounts - Work.

a. The following stipulated penalties shall accrue per violation per dllY for
any noncompliance regarding performance ofthe Work by the Settling Defendant:

Penalty Per Violation Per Day

$1,250

$2,500

$5,000

$7,500

$10,000

Period ofNoncompliance

1st through ']'I' day

8111 through 15th day

16th through30th day

31 st through 45th day .

46th day and beyond

75. Stipulated Penalty Amounts - Reports.

a. The followiIig stipulated penalties shall accrue per violation per day for
failure to submit timely or adequate reports or other written documents:

Penalty PerViolation Per Day Period ofNoncompliance

$1,000 1st through.~ day

$2,000 .8'h through 15th day

$4,000 16'h through 30lh day

$6,000 31" through 45th day

$8,000 46'h day and beyond.

76. In the event that EPA assumes performance of a portion or aU of the Work
pursuant to Paragraph 90 of Section XXI (Covenants Not to Sue by Plaintiff), Settling Defendant
shall be liable fora stipulated penalty in the amount of$650,000.

77. All penalties shall begin to accrue on the day after the complete performance is
due or the day a violation occurs, and shall continue to accrue through the final day of the
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. correction of the-noncomplIance or-completion ofthe~activit)CHowever, stipulated peIialties
shall not accrue: (I) with respec! to a deficient submission under Section Xl (EPA Approval of
Plans and Other Submissions), during the period, if any, beginning on the 31st day after EPA's
receipt of such submission until the date that EPA notifies Settling Defendant of any deficiency;
(2) with respect to a decision by the Director of the Emergency and Remedial Response Division,
EPA Region 2, U1)der Paragraph 70.b or 7l.aof Section X1X (Dispute Resolution), during the
period, ifany, beginning on the 21 st day after the date that Settling Defendant' reply to EPA's
Statement ofPosition is received until the date that the Director issues a final decision regarding
such dispute; or (3) with respect to judicial review by this Court of any dispute under Section
X1X (Dispute Resolution), during the period, if any, beginning on the 31 st day after the Court's
receipt of the final submission regarding the dispute until the date that the Court issues a fiilal
decision regal'ding such dispute. Nothing herein shall prevent the simultaneous accrual of
separate penalties for separate violations of this Consent Decree;

78. Following EPA's detennination that Settling Defendant has failed to comply with
a requirement of this Consent Decree, EPA may give Settling Defendant written notification of
the same and describe the noncompliance. EPA may send the Settling Defendant a written
demand for the payment of the penalties. However, penalties shall accrue as provided in the
preceding Paragraph regardless ofwhether EPA has notified the Settling Defendant of a
violation.

79. All penalties accruing under this Section shall be due and payable to the United
States within 30 days of the Settling Defendant's receipt from EPA ofa demand for payment of
the penalties,unless Settling Defendant invokes the Dispute Resolution procedures under Section
X1X (Dispute Resolution). All payments to the United States under this Section shall be paid in
accordance witht~ent procedures set forth in PlUJIiIllPb 56. All payments sbalLindicate

. - ---tharthe-paymcnTis fdrstlj:lulatedpenaJties,aiidsha1rreferertce~theEPARegion and Site/Spill ID
NJD980505176, and the name and address of the party making payment. At the time of
paYment, Settling Defendant shall send notice that payment has been made to the United States,
to EPA, and to the Financial Management Officer, in accordance with Section XXVI (Notices
and Submissions).

80. The payment ofpenalties shall not alter in any way Settling Defendant's obligation
to complete the perfonnance of the Work required under this Consent Decree.

81. Penalties shall continue to accrue as provided in Paragraph 77 during any dispute
resolution period, but need not be paid until the following:

a. If the dispute is resolved by agreement or by a decision ofEPA that is not
appealed to this Court, accrued penalties detennined to be owing·shall be paid to EPA within 15
days of the agreement or the receipt of EPA's decision or order;

b. If the dispute is appealed to this Court and the United States prevails in
_",hC>.Ie_or in part,~tt.J.iJ!g.l?~efendants~allpllY91Iacc1'lledpenill!iesc!~terrnil1~d])ythe Court to be
owed to EPA within 60 days of receipt of the Court's decision or order, except as provided in
Subparagraph c below;

_ .. -~---------- --~(l; - ----If-theDi~trictCourt's-decis-ion--is--appealed-by-any-P-Mly-;Settling Defendant
shall pay all accrued penalties detennined by the District Court to be owing to· the United States
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m---intoanlnfetest:Oeanngesci'owaccounf\vithi,i 60 oaysofieceip"t"ofthe"Cowt's decision or order.
Penalties shall be paid into this accoWIt as they continue to accrue, at least every 60 days. Within
IS days of receipt of the final appellate court decision, the escrow agent shall pay the balance of
the aCCOWIt to EPA or to Settling Defendant to the extent that they prevail.

82. If Settling Defendant fails to pay stipulated penalties when due, the United States
may institute proceedings to collect the penalties, as well as interest. Settling Defendant shall
pay Interest on the WIpaid balance, which shall begin to accrue on the date of demand made
pursuant to Paragraph 79.

83. Nothing in this Consent Decree shall be construed as prohibiting, altering, or in
any way limiting the ability ofthe United States to seek any other remedies or sanctions available
by virtue of Settling Defendant's violation of this Decree or of the statutes and regulations. upon

. which it is based, including, but not limited to, penalties pursuant to Section 122(1) ofCERCLA,
provided, however, that the United States shall not seek civil penalties pursuant to Section 122(1)
of CERCLA for any violation for which a stipulated penalty is provided herein, except in the
case of a willful violation of the Consent Decree.

84. Notwithstanding any other provision of this Section, the United States may, in its
unreviewable discretion, waive any portion of stipulated penalties that have accrued pursuant to
this Consent Decree.

XXI. COVENANTS NOT TO SUE BY PLAINTIFF

85. In consideration of the actions that will be perfonned and the payments that will
be made by the Settling Defendant WIder the tenns of the Consent Decree, and except as
specifically provided in Paragraphs 86, 87, and 89 of this Section, the United States covenants
IllJI to sye PI to take mhlljuistmtjve actioll against. Settling Defends"! pllfsllBni to SectimrsJ06.
and 107(a) ofCERCLA relating to the Site. Except with respect to future liability, these
covenants not to sue shall take effect upon the receipt by EPA of the payments required by
Paragraph 56.a of Section XVI (payments for Response Costs); With respect to future liability,
these covenants not to sue shall take effect upon Certification of Completion of Remedial Action
by EPA pursuant to Paragraph 52.b of Section XIV (Certification of Completion). These
covenants not to sue are conditioned upon the satisfactory performance by Settling Defendant of
its obligations WIder this Consent Decree. These covenants not to sue extend only to the Settling
Defendant and do not extend to any other person.

• _. • 0' • ,.

86. -United States' Pre-certification Reservations. Notwithstanding any other
provision of this Consent Decree, the United States reserves, and this Consent Decree is without
prejudice to, the right to institute proceedings in this action or in a new action, or to issue an
administrative order seeking to compel Settling Defendant

a. to perfonn further response actions relating to the Site, or

b;---- -. to reimburse the United States-for additionalcests of1'esponse if, prior to
-·Certfficatronor-C~ompleuonllftheRemedial Action:'c--"-'_m---.-- ,'--

(I) conditions at the Site, previously Wlknown to EPA, are discovered,
or-------
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(2) information, previously unknown to EPA, is received, in whole or
in part,

and EPA determines that these previously unknown conditions or information together with any
other relevant information indicates that the Remedial Action is not protective of human health
or the environment.

87. United States' Post-certification Reservations. Notwithstanding any other
.provision of this Consent Decree, the UnitedStates reserves, and this Consent Decree is without
prejudice to, the right to institute proceedings in this action or in a new action, or to issue an
administrative order seeking to compel Settling Defendant . .

a. to perform further response actions relating to theSite,.or

b. to reimburse the United States for additional costs of response if,
subsequent to Certification of Completion of the Remedial Action:

(I) conditions at the Site, previously unknown to EPA, are discovered, .
or

(2) information, previously unknown to EPA, is received, in whole or
in part,

and EPA determines that these previously unknown conditions or this information together with
other relevant informationindicate that the Remedial Action is not protective ofhuman health or
the environment.

88. For purposes of Paragraph 86, the information and the conditions known to EPA
shall include only that information and those COnditions known to EPA as of the date the ROD
was signed and set forth in the Record of Decision for the Site and the administrative record .
supporting the Record ofDecision. For purposes ofParagraph 87,the information and the
conditions known to EPA shall include only that information and those conditions known to EPA
as of the date of Certification of Completion of the Remedial Action and set forth in the Record
ofDecision, the administrative record supporting the Record of Decision, the post-ROD
administrative record, or in any information received by EPA pursuant to the requirements of this
Consent Decree prior to Certification of Completion of the Remedial Action.

89. General reservations of rights. The United States reserv.es, and this Consent
Decree is without prejudice to, all rights against Settling Defendant with respect to all matters not
expressly included within Plaintiff's covenant not to sue. Notwithstanding any other provision of
this Consent Decree, the United States reserves all rights against Settling Defendant with respect
to:

a. claims based on a failure by Settling Defendant to meet a requirement of
this Consent Decree;

. b. liability arising from the past, present, or future disposal, release, or threat
of releaseof Waste Material outside of the Site;

c. liability based upon the Settling Defendant's ownership or operation.ofthe
Site, or upon the Settling Defendant's transportation, treatment, storage, or disposal, or the
arrangement for the transportation, treatment, storage, or disposal of Waste Material at or in

34



Case 3:09-cv-05592-FLW-TJB   Document 3    Filed 12/23/09   Page 37 of 47

connection with the site, other than as provided iii theROIl,iheWoi-k, orotlierwise ordered by
EPA, after signature of this Consent Decree by the Settling Defendant;

d. liability for damages for injury to, destruction of, or loss ofnatural
resources~ and for the costs of any natural resource damage assessments;

e. criminal liability;

f. liability for violations offederal or state law which occur during or after
implementation of the Remedial Action; and

g. liability, prior to Certification of Completion of the Remedial Action, for
· additional response actions that EPA determines are necessary to achieve Performance Standards,

but thatcannot.be required pursuant to Paragraph 14 (Modification of the SOW or Related Work
Plans); ,

h. liability for costs that the United States will incur related to the Site but are
not within the definition ofFuture Response Costs; and

i. liability for costs incurred or to be incurred by the Agency for Toxic
Substances and Disease Registry related to the Site..

90. Work Takeover In the event EPA determines that Settling Defendant has (i)
ceased implementation of any portion of the Work, or (ii) is seriously or repeatedly deficient or
late in its performance of the Work, or (iii) is implementing the Work in a manner which may
cause an endangerment to human health or the environment, EPA may assume the performance

· of all or any portions of the Work as EPA determines necessary. Settling Defendant may invoke
the procedures set forth in Section XIX (Dispute Resolution), Paragraph 70, to dispute EPA's

, ,=aetemllllatiOri tbaflakeov:er-ofllle, Work is:waruuueamU:tedhis'1'afagrapli: Cosl$incun:edby the
United States in performing the Work pursuant to this Paragraph shall be considered Future
Response Costs that Settling Defendant shall pay pursuant to Section XVI (payment for
Response Costs). .

91.· . Notwithstanding any other provision of this Consent Decree, the United States
retains all authority and reserves all rights to take any and all response actions a\lthorized by law.

XXII. COVENANTS BY SETTLING DEFENDANT

92. Covenant Not to Sue. Subject to the reservations in Paragraph 93, Settling
· Defendant hereby covenants not to sue andagrees not to assert any claims Of causes of action

against the· United States with respect to the Site or this Consent Decree, including, but not
limited to:

a. any direct or indirect claim for reimbursement from the Hazardous
Substance Superfund (established pursuant to the Internal Revenue Code, 26tLS;C.§9507)
through CERCLA Sections 106(b)(2), 107, III, 112, 113 or any other provision oflaw;

- - _ ..---.-.- .... -. -
b. any claims against the United States, including any departnient, agency or

instrumentality oithe United States under CERCLA Sections 107 or 113 related to the Site, or

c. . any claims arising out-ofresponse actions at or in connection with the Site,
including any claim under the United States Constitution, the Constitution, the Tucker Act, 28
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U.S.C. § 1491, the Equal Access to Justice Act, 28 U.S.C. § 2412, as amended, or at common
law. .

Except as provided in Paragraph 95a (Waiver of Claims Against Municipal Solid Waste
parties), Paragraph 95 b (Waiver of Claims Against DeMinimisParties), and Paragraph 101
(waiver of Claim-Splittin,g Defenses), these covenants not to sue shall not apply in the eventthat
the United States brings a cause ofaction or issues an order pursuant to the reservations sei forth
in [Paragraphs 91, 92, 94 (b) - (d) or 94 (g) - (k)], but only to the extent that Settling Defendant's

. claims arise from the same response action, response costs, or damages that the United States is
seeking pursuant to the applicable reservation.

93. The Settling Defendant reserves, and this Consent Decree is without prejudice to,
claims against the United States,subjectto tile provisions of Chapter 171 of Title 28 of the
United States Code, for money damages for injury or loss of property or personal injury or death
caused by the negligent or wrongful act or omission of any employee of the United States while
acting within the scope of his office or employment under circumstances where the United
States, ifa private person, would be liable to the claimant in accordance with the law .of the place
where the act or omission occurred. However, any such claim shall not include a claim fOr any
damages caused, in whole or in part, by the act or omission of any person, inclUding any

. contractor, who is not a federal employee as that term is defined in 28 U.S.C. § 2671; nor shall
any such claim include a claim based on EPA's selection of response actiollS, or the oversight or
approval of the Senling Defendant's plans or activities. The foregoing applies only to claims
which are brought pursuant to any statute other than CERCLA and for which the waiver of
sovereign immunity is found in a statute other than CERCLA.

94. Nothing in this Consent Decree shall be deemed to constitute preauthorization of
a claim within the meaning of Section III of CERCLA, 42 U.S.C. § 9611, or 40 C.P.R.
§ 300.700(d).

95. SenIingDefendant agrees not to assert any claims and to waive all claims or
causes ofaction that it may have for all matters relating to the Site, including for contribution,
against any person where the person's liability to Settling Defendant with respect to the Site is
based solely on having arranged for disposal or treatment, or for transport for disposal or
treatment, of hazardous substances at the Site, or having accepted for transport {or disposal or
treatment of hazardous substances at the Site, if:

a. any materials contributed by such person to the Site constituting Municipal
Solid Waste (MSW) or Municipal Sewage Sludge (MSS) did not exceed 0.2% ofthe total
volume ofwaste lit the Site; and .

b. any materials contributed by such person to the Site containing hazardous
substances, but not constituting MSW or MSS, did not exceed the greater of (i) 0.002% of the
total volume of waste at the Site, or (ii) 110 gallons of liquid materials or 200'pounds of solid
materials.

. c. This waiver shall not apply to any claim or cause of action against any
person meeting the above criteria ifEPA has determined that the materials contributed to the Site
by such person contributed or could contribute significantly to the costs of response at the Site.
This waiver also shall not apply with respect to any defense, claim, or cause of action that a
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SettlIng-Defendant may have- agirinsf8nY person if such person asserts a clirim or cause of action
relating to the Site against such Settling Defendant.

XXIII. EFFECT OF SETTLEMENT: CONTRIBUTION PROTECTION

96. Except as provided in Paragraph 9Sa (Waiver of Clirims Agirinst Municipal Solid
Waste parties) and Paragraph 9Sb (Wiriver ofClirims Against De Minimis Parties), nothing in
this Consent Decree shall be construed to create any rights in,or grant any cause of action to, any
person not a Party to this Consent Decree. The preceding sentence shall not be construed 'to
waive or nullify any rights that any person not a signatory to this decree may have under
applicable law. Except as provided in Paragraph 95a (Waiver ofClainis Against Municipal Solid
Waste Parties) and Paragraph 9Sb (Waiver ofClirims Agirinst De Minimis Parties), each of the
Parties expressly reserves any and all rights (including, butnot liniited to, any right to
contribution), defenses, clirims, demands, and causes of action which each Party may have with
respect to any matter, transaction, or occurrence relating in anyway to the Site against any person
not a Party hereto.

97. The Parties agree, and by entering this Consent Decree this Court finds, thatthe
Settling Defendant is entitled, as of the Effective Date, to protection from contribution actions or
claims as provided by CERCLA Section 113(f)(2), 42 U.S.C. § 9613(1)(2) for matters addressed
in.this Consent Decree. The "matters addressed" in this settlement are Past Response Costs,
Future Response Costs, and the Work.

98. The Settling Defendant agrees that with respect to any suit or clirim for
contribution brought by them for matters related to this Consent Decree it will notify the United
States in writing no later than 60 days prior to the initiation ofsuch suit or claim.

. :=':':':::::~'2't.:.:.:=I:Ilf.-:BettliniDefetfl!Mratso·ag=lhatwi:th:res.pect1l:l.:lUl}':suiton:Jaim:for__ .
contribution brought against them for matters related to this Consent Decree they will notify in

. writing the United States within J0 days of service of the complaint on them. In addition,
Settling Defendant shall notify the United States within 10 days of service or receipt of any
Motion for Summary Judgment and within 10 days of receipt of any order from a colUi setting a
case for trial.

100. In any subsequent administrative or judicial proceeding initiated by the United
States for injunctive relief; recovery of response costs, or other appropriate relief relating to the
Site, Settling Defendant shall not assert, and may not maintain, any defense or clirim based upon
the principles ofwaiver, res judicata, collateral estoppel, issue preclusion, clirim-splitting, ot
other defenses bas.ed. upon an)'_contentionJhatthe clirims raised by the United States in the
subsequent proceeding were or should have been brought in the instant case; provided, however,
that nothing in this Paragri\ph affects the enforceability of the covenants not to sue set forth in

__~~"liorl:~){L<GQ",e!!anls Not toSllebyPlain@).

XXIV. ACCESS TO INFORMATION

T6r-·Siitllhg Defiiidaili shall provide tcrEPAuponrequest; copies of all documents
and information within their possession or control or that of their contractors or agents relating to
activities at the Site or to the implementation of this Consent Decree, including, but not limited
to, sampling, Wiaiysis,'chaill'6Jcustodyreeords, manlrests~trucking-iogs~'recefpiS~reports,
sample triUfic routing, correspondence, or other documents or information related to the Work..
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·. ····--1;emmgDeftindanfslllilliilsoIria:Keavailliblti·to'EPA, fofpwposesoffuvestigation, fuformation
gathering, or testimony, their employees, agents, or representatives with knowledge of relevant
facts concerning the performance of the Work.

102. Business Confidential and Privileged Documents.

a.. Settling Defendant may assert business confidentiality claims covering
part or all of the documents or information sUbmitted to Plaintiff under this Consent Decree to .
the extent permitted by and in accordance with Section 104(eX7) ofCERCLA, 42 U.S.C.
§ 9604(e)(7), and 40 C.F.R. §2.203(b). Documents or information determined to be confidential
by EPA will be afforded the protection specified in 40 C.F.R. Part 2, Subpart B. Ifno claim of
confidentiality accompanies documents or information when they are submitted to EPA, or if
EPA has notified Settling Defendant that the documents or information are not confidential under
the standards ofSection 104(e)(7) ofCERCLA or 40 C.F.R.Part 2, Subpart B, the public may be
given access to such documents or information without further notice to Settling Defendant.

b. The Settling Defendant may assert that certain documents, records and
other information are privileged under the attorney-client privilege or any other privilege
recognized by federal law. If the Settling Defendant asserts such a privilege in lieu ofprovidfug
documents, it shall provide the Plaintiffwith the following: (I) the title of the document, record,
or fuformation; (2) the date of the document, record, or information; (3) the narneand title of the
author oftIie document, record, or information; (4) the name and title ofeach addressee and
recipient; (5) a description of the contents of the document, record, or information: and (6) the

. privilege asserted by Settling Defendant. However, no documents, reports or other fuformation
created or generated pursuant to the requirements of the Consent Decree shall be withheld on the
grounds that they are privileged. .

.. '-1-oi:::--N-o-c-hll-m-~fconn~tYsrnutoe;m;;;a;;:;d;;;'e::;:w;;;;;Itli;re;;;::;p~t~~yd;m:-mcluding, but
not limited to, all sampling, analytical, monitoring, hydrogeologic, scientific, chemical, or
engineering data, or any other documents or information evidencing conditions at or around the
Site.

XXV. RETENTION OF RECORDS

104. Until I0 years after the Settling Defendant's receipt ofEPA's notification pursuant
to Paragraph 53.b of Section XN (Certification of Completion of the Work), Settling Defendant

.' shalLpreserveand retain all non-identical copies of records and documents (including records or
documents in electronic form) now in its possession or control or which come into its possession
or .c.ontrol that relate in any manner to.its liability under CERCLA witiI respecttothe Site, and
must retain, in addition, all documents and records that relate to the liability ofany other person
under CERCLA with respect to the Site. Settling Defendant .must also retain, and instruct its
contractors and agents to preserve, for the same period of time specified above all non-identical
copies of the last draft or final version of any documents or records (including documents or
records in electronic form) now in its-passession or control or which come into its possession or
control that !'t'latein1mymaiirier:io1heperformance o:l'theWork;Prllvided, however; that
Settling Defendant (and its contractors and agents) must retain, in addition, copies of all data
generated during the performance of the Work and not contained in the aforementioned
documents required to be retained. Bach of the above record retention requirements 'shall apply
regardless of any retention policy to the contrary.
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105. At the conclusion ofthis document retention period, Settling Defendant shall
·notify the United States at least 90 days prior to the destruction of any such records or
documents, and, upon request by the United States, Settling Defendant shall deliver any such
records or documents to EPA. The Settling Defendant may assert that certain documents, records
and other information are privileged under the attorney-client privilege or any other priVilege
recognized by federal law. 'If the Settling Defendant asserts such a privilege, it shall provide the
Plaintiff with the following: (1) the title of the document, record, or information; (2)the date of
the document, record, or information; (3) the name and title of the author of the document,
record, or information; (4) the name and title of each addressee and recipient; (5) a description of
the subject of the docunient, record, or information; and (6) the privilege asserted by Settling
Defendant. However, no documents, reports or other information created or generated pursuant

· to the requirements of the Consent Decree shall be withheld on the grounds thlj.t they are
privileged.

106. Settling Defendant hereby certifies that, to the best of its knowledge and belief,
after thorough inquiry, it has not altered, mutilated, discarded, destroyed or otherwise disposed of
any records, documents or other information (other than identical copies) relating to its potential
liability regarding the Site since notification ofpotential liability by the United States or the
filing of suit against it regarding the Site and that it has fully complied with any and all EPA
requests for information pursuant to Section 104(e) and 122(e) ofCERCLA, 42 U.S.C. 9604(e)
and 9622(e), and Section 3007 ofRCRA, 42 U.S.C. 6927.

XXVI. NOTICES AND SUBMISSIONS

107. Whenever, under the terms of this Consent Decree, Written notice'is required to be
. given or a report or other document is required to be sent by one Party to another, it shall be .
· directed to the individuals at the addresses specified below, unless those individuals or their

successors give notice ofa change to the other Parties in writing. All notices and submissions
shall be considered effective upon receipt, unless otherwise provided. Written notice as specified
herein shall constitute complete satisfaction of any written notice requirement of the Consent
Decree with respect to the United States, EPA and the Settling Defendant, respectively..

As to the United States:

Chief, Environmental Enforcement Section
Environment and Natural Resources Division
U.S. Department ofJustice
P.O. Box 7611
Washington, D.C. 20044-7611
Re: DJ # 90-11-3-09738
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As"ti'fEP"A:------ -------------

EPA Remedial Project Manager for the Brick Township Landfill Superfund Site-
United States Environmental Protection Agency -
Emergency and Remedial Response Division
Region 2
290 Broadway - 19'" Floor
New York, NY 10007-1866

As to the State:
NJDEP Site Manager for the Brick Township Landfill Superfund Site
Bureau ofFederal Case Management
401 East State Street
Trenton, New Jersey 08625

As to the Regional Financial Management Officer:

U.S. EPA
26 W. Martin Luther King Dr.
Cincinnati Finance Center, MS: NWD
Cincinnati, OH 45268

As to the Settling Defendant:

SettlingW~1 Cm'n:Iinatm:===-=--=-=======

XXVII. EFFECTIVE DATE

108. The efl'ectivedate of this Consent Decree shall be the date upon which this
Consent Decree is entered by the Court, except as otherwise-provided herein.

XXVIlI._ RETENTION OF JURISDICTION

109. This Court retains jurisdictio)1 over both the subject matter of this Consent Decree
and the Settling Defendant for the duration of the performance of the terms and provisions of this
Consent Decree for the purpose of enabling either of the Parties to apply to the Court atany time
for such further order, direction, and reliefas may be necessary or appropriate for the
construction or modification of this Consent Decree, or to effectuate or enforce compliance with
its terms, or to resolve disputes in accordance with Section XIX (Dispute Resolution) hereof.

XXIX. APPENDICES

110. The following appendices are attached to and incorporated into this Consent
Decree:

"Appendix A" is the ROD.
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<ClHIie3l~-FllWE:"Mil3l1OOl6lh8nt 1f'Ilecfl~211l0Qro9 .fP8me4B3aff1llli,

"Appendix B" is the SOW.

"Appendix C" is the description and/or map of the Site.

XXX. COMMUNITY RELATIONS

Ill. Settling Defendantshall propose to EPA its participation in the community
relations plan to be developed by EPA. EPA will detennine the appropriate role for the Settling
Defendant under the Plan. Settling Defendant shall also cooperate with EPA in providing
infonnation regarding the Work to the public. As requested by EPA, Settling Defendant shall
participate in the preparation ofsuch infonnation for dissemination to the public and in public
JI\eetings which may be held or sponsored by EPA to .explain activities at or relating to the Site.

XXXI. MODIFICATION

112. Schedules specified iii this Consent Decree for completion of the Work may be
modified by agreement ofEPA and the Settling Defendant. All such modifications shall be made
in writing.·

lB. Except as provided in Paragraph 14 (Modification of the SOW or Related Work
Plans), no material modifications shall be made to the SOW without written notification to and
written approval of the United States, Settling Defendant, and the Court, if such modifications
fundamentally alter the basic features of the selected remedy within the meaning of40 C.F.R.
300,435(c)(2)(ii). Prior to providing its approval to any modification,.the United States will
provide the State with a reasonable opportunity to review and COJI\ment on the proposed
modification. Modifications to the SOW that do not materially alter that document, or material
modifications to the SOW that do not fundamentally alter the basic features of the selected
remedy within the meaning of40 C.F.R.300,435(c)(2Xii), may be made by written agreement
between EPA, after providing the State with a reasonable opportunity to review and comment on
the proposed modification, and the Settling Defendant.

114. Nothing in this Decree shall be deemed to alter the Court's power to enforce,
supervise or approve modifications to this Consent Decree.

xxxn. LODGING AND OPPORTUNITY fOR PUBLIC COMMENT

115. This Consent Decree shall be lodged with the Court for a period ofnot less than
thirty (30) days for public notice and comment in accordance with Section I22(d)(2) of
CERCLA, 42 U.S.C. § 9622(d)(2), and 28 C.F.R. § 50.7. The United States reserves the right to
withdraw or withhold its consent if the comments regarding the Consent Decree llisclose facts or
considerations which indicate that the Consent Decree is inappropriate, improper, or inadequate.
Settling Defendant consents to the entry ofthis Consent Decree without further notice. .

116. If for any reason the Court should decline to approve this Consent Decree in the
fonn presented, this agreement is voidable at the sole discretion of either Party and the tenns of .
the agreement may not be used as evidence in any litigation between the .Parties.

XXXIII. SIGNATORIES/SERVICE

117. The undersigned representative ofthe Settling Defendant and the Assistant.
Attorney General for the Environment and Natural Resources Division of the Department of
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Justice certifies that he or she is fully authorized to enter into the tenns and conditions of this
Consent Decree arid to execute and legally bind such Party to this document:

118. Settling Defendant hereby agrees not to oppose entry of this Consent.Decree by
this Court or to challenge any provision ofthis Consent Decree unless the United States has
notified the Settling Defendant in writing that it nO longer supports entry ofthe Consent Decree.

119. Settling Defendant shall identify, on the attached signature page, the name,
address and telephone number of an agent who is authorized to accept service ofprocess by mail
on behalf of Settling Defendant with respect to allmatters arising under or relating to this
Consent Decree. Settling Defendant hereby agrees to accept service in thatmanner and to waive
the fonnal.service requirements set forth in Rule 4 of the Federal Rules ofCivil Procedure and

. any applicable local rules nfthis Court, including, but not limited to, service of a summons.

XXXIV. FINALJUDGMENT

126. 'This Consent Decree arid its appendices constitute the final, complete, and
exclusive agreement and understanding among the Parties with respect to the settlement
embodied in the COnsent Decree. The Parties acknowledge that there are no representations,
agreements or understandings relating to the settlement other than. those expressly contained in
this Consent Decree.

====::;1i12~7;:. ::::;UHnPO;;;I;;:l:;;:ap;;;P;;;lov--a1-a-n-d-e~try of this Consent Decree by the Court, this Consent
Decree shall constitute a final judgment between the United States and the Settling Defendant.
The Court finds that there is no just reason for delay and therefore enters this judgment as a final
judgment under Fed. R. Civ. P. 54 and 58. .

vi"" .
SO ORDERED lHlsiL DAYOF~ 2009.
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THE UNDERSIGNED PARTY enters into this Consent Decree in the matter ofUnited States v.
Township of Brick. New Jersey. relating to the Brick Township Landfill Superfund Site.

~
Date

~Date

nM an
Deputy Chief
Environment and Natural Resources Division
U.S. Department of Justice
Washington, D.C. 20530

'a~\
Bnan G. Donohue
Senior Trial Attorney
Environmental Enforcement Section
Environment and Natural Resources Division
U.S. Department of Justice
P,O. Box 7611
Washington, D.C. 20044-7611

Ralph J. Marra
Acting United States Attorney
District ofNew Jersey

Susan Steele
Assistant United States Attorney
Chief, Civil Division
District ofNew Jersey
Newark, New Jersey
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TIlE UNDERSIGNED PARTY enters into this Consent Decree in the matter ofUnited States v,
Township of Brick, New Jersey. relating to the Brick Township LatidfilI Superfund Site.

..*?
Date . Walter Mugdan, D' tor

Emergency and Remedial Response Division
Region 2
U,S, Environmental Protection Agency
290 Broadway 26th Floor
New York, NY 10007

MK~
Frank X. Cardiello
Assistant Regional Counsel
U.S. Environmental Protection Agercy
Region 2
290 Broadway 17th Floor
New York, NY 10007
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---TIIE-UNDERSIGNED-PARIT enters into this Consent Decree in the matter ofUnited States v.
Township of Brick, New Jersey, relating to the Brick Township Landfill Superfund Site..

FOR TOWNSHIP OF BRICK

q /J..o, in
~

Signature:·e~ ,
Name (print): .s.1ep beoJt, a can p0!-; S

Title: (b 0"1 QI1 .

Address: IfDie A/1dn p.,fI a+ B fI," '4/ I. (If
~aid II J,J"" <JtS'2:23

Agent Authorized to Accept Service on Behalf of Above-signed Party:

~i:~ (print);~r~ 16@d,'nI'A ft· Lo.

Address: d0 I (lia..rne,"'ilS RD:r{y flo!
--KAkK-M:r rMZ::l~

Ph. Number;
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